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The  President’s  Letter 

To  THE  Members  of  the  Federal  Communications  Bar  Association: 

Twenty  years  ago,  I  met  with  a  few  of  my  fellow  practitioners  to 
form  an  organization  of  those  attorneys  practicing  before  the  Federal 
Communications  Commission.  Several  meetings  followed  which  resulted 
in  the  Federal  Communications  Bar  Association  being  organized  in  June, 
1936.  Since  that  time,  this  organization,  under  the  guidance  of  my  able 
predecessors,  has  developed  and  matured  into  the  present  strong  and 
successful  organization  which  we  know  today. 

The  FCBA,  in  October,  1936,  consisted  of  129  members;  but  illustra¬ 
tive  of  its  growth,  this  number  had  increased  to  182  by  March,  1937, 
with  approximately  100  of  its  then  members  residing  in  21  states.  Today, 
we  have  approximately  480  members,  240  of  which  are  distributed 
throughout  practically  every  State  of  the  Union  and  the  Territories. 

Not  only  has  the  membership  increased  during  this  twenty  years, 
but  the  problems  presented  to  and  handled  by  our  Association  have  like¬ 
wise  increased  in  number  and  magnitude.  The  duties  which  now 
confront  the  Officers,  members  of  the  Executive  Committee,  Chairmen 
and  members  of  the  various  committees,  cannot  be  taken  lightly.  The 
matters  which  they  handle  require  conscientious  and  energetic  work  on 
their  part.  I  have  found  that  the  esprit  de  corps  of  these  men  and  their 
devotion  to  duty  is  indeed  remarkable. 

1  am  cognizant  of  the  progress  made  by  my  predecessors  and  the 
goals  which  have  been  attained  under  their  administrations.  It  is  truly 
staggering  to  contemplate  the  maintenance  of  their  accomplishments. 
However,  I  am  confident  that,  within  the  next  twenty  years,  our  Associ¬ 
ation  will  make  even  greater  strides  than  it  has  during  the  past  twenty. 

The  problems  which  confront  us  today  are  both  numerous  and 
important.  I  am  sure  that  our  organization  will  meet  and  solve  these 
problems  in  a  way  which  will  reflect  credit  upon  the  Association.  Your 
cooperation  and  help  will  assure  our  success. 

The  practice  of  printing  the  Minutes  of  the  Executive  Committee 
meetings  in  the  current  issues  of  the  Journal  has  been  re-established. 
The  purpose  is  to  acquaint  the  members  with  the  problems  with  which 
we  deal  and  the  actions  taken  by  your  Executive  Committee. 
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I  have  not  heretofore  had  the  opportunity  to  publicly  thank  the 
members  of  the  Association  for  entrusting  me  with  the  office  of  President. 
I  am  deeply  grateful  to  you  for  bestowing  this  honor  upon  me.  I  shall 
attempt  to  faithfully  discharge  the  duties  of  this  office.  Likewise,  I  shall 
attempt  to  promote  the  honor,  dignity,  and  prestige  of  our  organization. 
In  so  doing,  I  will  need  your  help.  Consequently,  I  earnestly  solicit  and 
welcome  both  your  criticisms  and  your  suggestions. 
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Recent  Court  and  Agency  Decisions* 

Applications— Comparative  Proceedings— Commission  May  Weigh 
Moss-Media  Interests  of  o  40  per  cent  Stockholder  Against  Appli¬ 
cant  While  Refusing  to  Give  Preference  to  Some  Applicant  for 
Outstanding  Record  of  the  Stockholder.  Columbia  Empire  Tele- 
costers/  Inc.  v.  Federal  Communications  Commission,  228  F.(2d)  459 
(1955). 

In  this  case  which  has  proven  the  forerunner  for  more  recent  court 
decisions  on  the  Commission’s  power  in  comparative  proceedings,  Judge 
Edgerton,  writing  for  a  unanimous  D.  C.  Circuit  bench,  aflFirmed  the 
Federal  Communications  Commission  which  had  given  a  determinative 
preference  to  a  non-mass  media  applicant  because  of  the  mass-media 
interests  of  a  40  per  cent  stockholder  in  its  opponent,  while  denying  a 
preference  to  this  opponent  because  of  the  “outstanding  record  of  per¬ 
formance  ...  in  meeting  and  giving  expression  to  the  needs  of  the  .  .  . 
community  of  this  same  stockholder.”  Columbia  Empire  brought  the 

*  Jebome  H.  Heckman  is  editor  of  this  department. 
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appeal  from  the  Commission’s  decision  in  a  comparative  proceeding 
wherein  the  Commission  granted  the  application  of  Oregon  Television, 
Inc.  Columbia  contended,  inter  alia,  ( 1 )  that  Oregon  was  not  financially 
qualified,  (2)  that  the  Commission  erred  in  failing  to  give  a  preference 
to  Columbia  due  to  the  outstanding  past  record  of  its  40  per  cent  stock¬ 
holder,  the  Journal  Publishing  Company,  and  (3)  that  the  Commission 
erred  in  preferring  Oregon  partly  on  the  ground  that  a  grant  to  it  would 
better  promote  diversification  of  the  media  of  mass  communication  be¬ 
cause  the  Journal  Publishing  Company  had  other  mass-media  interests. 

The  court  summarily  disposed  of  Columbia’s  contention  regarding 
the  financial  qualifications  of  Oregon  and  then  turned  to  the  apparent 
conflict  between  the  Commission’s  refusal  to  afford  Columbia  a  prefer¬ 
ence  for  the  Journal  Publishing  Company’s  outstanding  record  while 
holding  that  this  company’s  ownership  of  other  mass-media  was  a  factor 
militating  against  a  grant  to  Columbia. 

The  court  held  that  the  Commission  could  properly  hold  that  the 
Journal  would  only  have  a  “relatively  small  voice’’  in  Columbia’s  affairs 
and  that,  therefore,  the  excellent  record  of  the  Journal  interests  in  both 
broadcasting  and  newspaper  ownership  was  not  a  “decisional  factor.” 
At  the  same  time,  the  court  found  that  the  Commission  could  properly 
afford  Oregon  a  preference  as  to  programming,  including  diversification, 
since,  “however  small  their  (Journal  Publishing  Company’s)  ‘voice’  in 
Columbia’s  affairs  may  have  been,  Columbia  was  not,  as  Oregon  was, 
‘disassociated  from  existing  media  of  mass  communication.’  ”  ( Citing 
Scripps-Hotvard  Radio  v.  Federal  Communications  Commission,  89  U.S. 
App.  D.C.  13,  19,  189  F.(2d)  677,  683.)  And  the  Journal  owned  enough 
Columbia  stock  to  “bear  upon  the  concentration  of  media.”  The  court 
here  indicated  what  its  future  approach  in  comparative  cases  would  be 
in  holding  that  it  would  not  reverse  where  it  could  not  find  that  the 
Commission  ignored  factors  requiring  consideration  or  acted  arbitrarily 
in  choosing  between  applicants.  Judge  Fahy  concurred  in  the  result. 


Applications— Comparative  Proceedings— Court  Will  Not  Interfere 
Where  Commission  Considers  All  Factors.  Southside  Virginia  Tele¬ 
casting  Corporation  v.  Federal  Communications  Commission,  228 
F.(2d)  644  (1955). 

By  a  per  curiam  opinion  released  shortly  after  the  Columbia  Empire 
decision,  supra,  the  Court  of  Appeals  affirmed  a  decision  of  the  Federal 
Communications  Commission  preferring  Petersburg  Television  Corpora¬ 
tion  over  Southside  in  a  comparative  proceeding.  The  court  merely  noted 
that  again  it  could  not  “find  that  the  Commission  ignored  factors  that 
required  consideration  or  acted  arbitrarily  in  choosing  between  the  ap¬ 
plicants”  and,  therefore,  the  Commission  must  be  affirmed.  A  Petition 
for  Certiorari  was  filed  by  Southside  but  was  denied  on  March  26,  1956. 
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Applications— Comparative  Proceedings— Commission  Must  Reopen 
Record  Where  Character  of  Successful  Applicant  is  Potentially 
Changed  by  Agreement  with  Prospective  New  Stockholders  Prior 
to  Final  Determination  on  Petition  for  Reconsideration.  The  Enter¬ 
prise  Company  v.  Federal  Communications  Commission,  .  F.(2d) 

. (No.  12,597,  D.C.  Cir.,  Dec.  29,  1955). 

The  Enterprise  Company  as  well  as  the  intervener,  Beaumont  Broad¬ 
casting  Corporation,  had  each  filed  applications  for  a  construction  per¬ 
mit  for  a  new  television  station  to  be  operated  on  Channel  6  in  Beau¬ 
mont,  Texas.  Their  applications,  being  mutually  exclusive,  were  desig¬ 
nated  for  hearing  along  with  the  application  of  KTRM,  Inc.,  another 
mutually  exclusive  application  for  the  same  channel.  After  hearing,  initial 
decision,  and  oral  argument,  the  Commission  awarded  the  grant  to  Beau¬ 
mont,  principally  on  the  ground  that  a  grant  to  Beaumont  would  greater 
promote  diversification  of  the  media  of  mass  communication. 

Thereafter,  Enterprise  petitioned  for  reconsideration  as  did  KTRM. 
The  Commission  granted  this  petition,  stayed  the  effective  date  of  its  grant 
to  Beaumont,  and  called  for  re-argument  of  the  case.  Prior  to  the  time 
set  for  re-argument,  the  Commission  was  advised  of  an  agreement  be- 
Rveen  Beaumont,  KTRM,  and  W.  P.  Hobby  (owner  of  Houston  Post  and 
other  radio  and  television  stations),  whereby  KTRM  and  Hobby  would 
be  permitted  to  purchase  a  substantial  block  of  stock  in  Beaumont  if  it 
were  ultimately  successful  in  the  case.  Having  learned  of  this  occurrence. 
Enterprise  then  requested  that  the  Commission  reopen  the  record  and 
consider  the  applicants  anew  alleging  that  the  character  of  Beaumont  as 
an  applicant  had  materially  changed.  In  particular.  Enterprise  noted  that 
with  the  merger  of  KTRM  and  Beaumont,  and  the  inclusion  of  Hobby, 
Beaumont  should  no  longer  be  entitled  to  any  preference  on  the  diversi¬ 
fication  matter.  Nevertheless,  the  Commission  denied  the  Enterprise  re- 
cpiest  to  have  the  record  reopened  and  affirmed  the  grant  to  Beaumont 
on  the  theory  that  the  new  parties  would  not  become  stockholders  in 
Beaumont  until  the  grant  was  final  and  therefore  the  agreement  was  of 
no  consequence  to  the  comparative  proceeding.  In  this  regard,  the  Com¬ 
mission  contended,  of  course,  that  it  would  have  an  opportunity  to  review 
the  arrangements  between  Beaumont,  Hobby,  and  KTRM  should  an  ap¬ 
plication  for  a  change  in  ownership  later  be  filed  under  Section  310(b). 

On  appeal,  a  divided  court  remanded  the  case  to  the  Commission 
and  ordered  the  Commission  to  reopen  the  record  so  that  it  could  re¬ 
appraise  the  comparative  qualifications  of  Beaumont  and  Enterprise. 
The  majority  of  the  court  rejected  the  Commission’s  contention  that  the 
proceedings  had  lost  a  comparative  character  and  that  the  Commission 
could  consider  the  agreement  between  Beaumont,  Hobby,  and  KTRM 
only  as  a  separate  matter  apart  from  any  further  comparison  of  Beau¬ 
mont’s  qualifications  with  those  of  Enterprise.  Also,  the  Commission  had 
urged  that  the  public  interest  requires  “administrative  finality”  at  some 
point  and  that  allowing  rehearing  here  would  subvert  this  desirable  end. 
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The  court  held  that,  albeit  there  was  merit  to  the  Commission  position, 
in  this  case  the  conditions  were  so  changed  that  a  basic  reason  for  the 
original  decision  had  to  be  considered  obviated.  It  further  held  that  re¬ 
opening  the  record  was  particularly  appropriate  since  the  changes  and 
circumstances  occurred  while  the  Commission  still  had  the  case  before 
it  under  the  petitions  for  reconsideration.  Said  the  court,  “In  these 
circumstances,  nothing  in  the  language  of  Sections  310(b)  or  405  de¬ 
prived  the  Commission  of  power  to  receive  the  new  evidence  and  to  re¬ 
consider  or  redecide  the  case  on  a  comparative  basis.  If  this  is  not  done 
the  advantages  of  the  comparative  hearing  are  lost  and  its  purposes 
frustrated.  Section  310(b),  important  as  it  is  in  the  total  scheme  of  the 
act,  is  no  substitute  for  the  comparative  procedures  available  to  appli¬ 
cants  for  the  same  permit.” 

The  court  noted  that  unless  Enterprise  could  be  heard  comparatively 
with  respect  to  the  new  ownership  facts  in  the  case,  its  status  as  an  ap¬ 
plicant  would  be  lost  and  it  could  then  only  object  or  protest,  not  as  a 
competitor  of  Beaumont  for  the  permit,  but  only  as  “any  party  in  interest” 
after  a  final  award  had  been  made  to  Beaumont.  The  court  obviously 
recognized  the  infirmities  of  the  latter  position  as  contrasted  to  the 
former. 

Judge  Danaher  dissented  to  the  opinion  of  the  majority  noting  that 
since  the  majority  correctly  stated  that  it  could  find  no  basis  upon  which 
to  disagree  with  the  Commission’s  decision  as  of  the  time  it  was  ren¬ 
dered,  the  court  had  no  power  to  reverse  the  decision  merely  because 
petitions  for  reconsideration  had  been  filed  with  the  Commission.  In 
stating  his  views.  Judge  Danaher  opined  “that  Section  405  which  permits 
petitions  for  rehearing  does  not  even  stay  the  order,  much  less  vacate  or 
nullify  it.”  In  essence.  Judge  Danaher  is  of  the  opinion  that  the  Commis¬ 
sion  has  complete  discretion  as  to  what  it  will  do  when  a  petition  for  re¬ 
hearing  is  filed  and  the  courts  should  not  interfere  so  long  as  the  Com¬ 
mission  has  ruled  properly  on  the  case  as  it  exists.  Judge  Danaher  is  also 
of  the  opinion  that  Section  310(b)  provides  sufficient  protection  as  to 
any  events  which  may  occur  subsequent  to  a  grant  such  as  a  change  in  the 
ownership  of  Beaumont. 

Intervenor  Beaumont  filed  a  Petition  for  Certiorari  which  was  denied 
by  the  Supreme  Court. 

Applications— Comparative  Proceedings— Effect  of  Alleged  Premature 
Construction.  WJIV-TV  v.  Federal  Communications  Commission, 
. F.(2d) . (No.  12,598,  D.C.  Cir.,  Jan.  12,  1956). 

The  intervenor  in  this  case,  WSAV,  Inc.,  was  preferred  in  a 
comparative  proceeding  against  WJIV.  On  appeal,  WJIV  raised  no  sub¬ 
stantial  questions  concerning  the  Commission’s  determination  with  re¬ 
spect  to  the  comparative  merits  of  the  two  applicants,  but  urged  that 
WSAV  could  not  be  given  a  grant  because  of  alleged  premature  construc¬ 
tion.  The  Commission  made  the  grant  to  WSAV  on  the  condition  that  it 
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not  use  certain  steel  sleeves  which  the  Commission  found  had  been  at¬ 
tached  to  a  building  by  WSAV  in  the  hopes  that  it  could  later  use  these 
sleeves  as  a  base  for  its  television  tower.  Among  other  things,  WJIV 
contended  that  the  Commission,  because  of  the  language  of  Section 
319(a),  was  without  power  to  grant  WSAV’s  application  since  certain 
facilities  for  the  operation  of  its  station  had  been  constructed  without 
prior  authorization  by  the  Commission. 

The  court,  in  a  rather  unusual  opinion,  unanimously  affirmed  the 
Commission  and  held  that  the  Commission  could  properly  prefer  WSAV 
and  award  it  a  grant  on  the  condition  that  it  not  use  the  premature  con¬ 
struction.  Judge  Danaher,  while  writing  for  the  court,  espoused  an  even 
broader  view  of  Section  319(a)  than  had  been  urged  by  the  Commission, 
while  Judges  Fahy  and  Bazelon  joined  in  a  separate  opinion  affirming  on 
the  narrower  basis  urged  by  the  Commission. 

The  entire  court  agreed  that  Section  319(a),  properly  interpreted, 
means  that  the  Commission  may  not  license  a  station  for  which  no  con¬ 
struction  permit  was  issued;  but  that  it  may  issue  a  construction  permit 
for  a  new  station,  so  long  as  it  bars  use  of  any  construction  designed  only 
for  the  new  station  and  undertaken  prior  to  the  issuance  of  the  permit. 
Judge  Danaher  goes  one  step  further  in  espousing  the  view  that  the 
Commission  could  grant  a  construction  permit  to  cover  the  steel  sleeves 
in  question  here,  as  well  as  any  other  already  completed  construction  in 
any  case,  so  long  as  the  Commission  is  satisfied  that  the  pre-Construction 
Permit  activities  were  not  undertaken  in  an  effort  to  gain  a  competitive 
advantage,  or  to  influence  the  Commission’s  decision  with  reference  to 
an  application  filed,  or  to  be  filed,  for  a  construction  permit.  Judge  Dana¬ 
her  is  of  the  view  that  Section  319(a)  should  be  interpreted  as  meaning 
“That  the  Commission  must  approve  what  is  done,  or  is  proposed  to  be 
done,  and  when  so  approved,  a  construction  permit  will  be  granted.” 

Applications— Comparative  Proceedings  —  Commission  Must  Be 
Affirmed  Where  Its  Choice  is  Based  on  Evidence  In  Record  and  Its 
Comparative  Rationale  is  Set  Forth  Clearly.  Pinellas  Broadcasting 
Company  v.  Federal  Communications  Commission,  230  F.(2d)  204 
(No.  12,545,  D.C.  Cir.,  Jan.  19,  1956). 

Pinellas  appealed  from  a  final  decision  of  the  Federal  Communica¬ 
tions  Commission  awarding  a  construction  permit  to  The  Tribune  Com¬ 
pany,  one  of  three  applicants  for  Channel  8  in  the  St.  Petersburg-Tampa 
area.  (The  third  applicant,  Tampa  Bay  Area  Telecasting  Corporation, 
did  not  appeal  from  the  decision  of  the  Commission.)  In  the  main, 
Pinellas  contended  that  the  Commission  erred  in  refusing  to  give 
Pinellas  significant  preferences  for  its  superiority  to  Tribune  in  terms  of 
local  ownership  and  integration  of  ownership  and  management.  The 
Commission  preferred  Tribune  largely  on  the  ground  that  it  proposed  a 
greater  quantity  of  local  live  programming  and  that,  in  content  and  the 
assurance  of  effectuation  of  its  proposal.  Tribune  was  clearly  and  strik- 
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ingly  superior.  Judge  Prettyman,  writing  for  a  divided  court,  held  that 
the  bases  for  the  Commission’s  selection  were  clearly  set  forth  and  were 
understandable;  that  they  were  reasoned  and  not  capricious,  and  that 
they  rested  upon  evidence  in  the  record.  The  majority  opinion  also  notes 
that  all  parties  were  afforded  complete  procedural  opportunities  and  so 
far  as  the  record  indicates,  the  Commission  considered  every  suggested 
index  of  differences  between  the  applicants.  Having  so  found,  the  court 
holds  that  the  function  of  the  court  can  go  no  further  than  to  examine 
into  these  features  of  a  particular  situation,  and  that,  therefore,  the  con¬ 
troversy  was  in  an  area  into  which  the  courts  are  seldom  justified  in  in¬ 
truding.  Said  Judge  Prettyman: 

“The  selection  of  an  awardee  from  among  several  qualified  applicants  is 
basically  a  matter  of  judgment,  often  difficult  and  delicate,  entrusted  by  the 
Congress  to  the  administrative  agency.” 

Judge  Prettyman  obviously  exerting  great  effort  to  make  it  clear  to  the 
bar  as  to  what  the  function  of  the  court  will  be  in  comparative  cases  went 
on  to  say: 


.  .  The  decisi\e  factors  in  comparable  selections  may  well  vary;  some¬ 
times  one  applicant  is  superior  to  another  in  one  respect,  whereas  in  another 
case  one  applicant  may  be  superior  to  its  rivals  in  another  feature.  And  it  is 
also  true  that  the  Commission’s  view  of  what  is  best  in  the  public  interest  may 
change  from  time  to  time.  Commissioners  themselves  change,  underlying 
philosophies  differ,  and  experience  often  dictates  changes.  Two  diametrically 
opposite  schools  of  thought  in  respect  to  the  public  welfare  may  both  be 
rational;  e.g.,  both  free  trade  and  protective  tariff  are  rational  positions.  All 
such  matters  are  for  the  Congress  and  the  executive  and  their  agencies.  They 
are  political,  in  the  high  sense  of  that  abused  term.  They  are  not  for  the 
judiciary.” 

Continuing  into  the  merits  of  the  appeal,  the  court  also  discarded 
Pinellas’  contentions  to  the  effect  that  Section  307  ( b )  required  considera¬ 
tion  by  the  Commission  as  to  the  relative  needs  of  Tampa  and  St.  Peters¬ 
burg,  and  the  relative  abilities  of  the  applicants  to  meet  each  of  those 
needs.  Finding  that  Pinellas  had  not  raised  this  issue  below,  it  is  never¬ 
theless  concluded  that  even  if  it  had,  it  was  putting  forth  a  misconception 
of  Section  307(b)  since  either  applicant  would  adequately  serve  both  of 
the  communities  and  neither  community  would  be  excluded  from  service. 

Judge  Bazelon  vigorously  dissents  in  this  case  questioning  the  Com¬ 
mission’s  decision  evidencing  a  reversal  of  policy  as  to  consideration  of 
local  ownership  and  integration  factors  and,  more  important,  stating  that 
in  his  view  the  case  should  have  been  remanded  to  the  Commission  so 
that  a  full  comparison  could  be  made  between  Pinellas  and  Tribune  on 
the  criterion  of  diversification  of  the  media  of  mass  communication.  In 
the  case  below,  the  Commission  had  held  that  a  preference  on  this  latter 
criterion  should  go  to  Tampa  Bay  over  both  Tribune  and  Pinellas  but 
it  had  not  compared  Pinellas  and  Tribune,  as  such,  on  the  diversifica¬ 
tion  matter.  Judge  Bazelon  states  that  even  though  Pinellas,  in  the  court 
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proceeding,  had  not  alleged  Commission  error  in  this  regard,  the  Com¬ 
mission  should  have  compared  Pinellas  and  Tribune  on  the  diversification 
issue  on  its  own  motion.  Judge  Bazelon  states  that  “Until  we  are  satisfied 
that  this  criterion  (diversification)  has  been  properly  apphed  in  this 
case,  by  a  comparison  of  Pinellas  and  Tribune  on  a  diversification  issue 
and  a  conclusion  thereon,  we  should  not  affirm.” 

The  Pinellas  Case  may  well  be  considered  a  landmark  case  in  com¬ 
munications  law  since  Judge  Prettyman  obviously  exerted  every  effort 
to  indicate  the  extent  to  which  judicial  review  of  Commission  decisions 
may  be  expected.  Pinellas  filed  a  Petition  for  Certiorari  with  the  Supreme 
Court  which  was  denied  on  April  2,  1956. 

Applications— Comparative  Proceedings— Commission  Can  Give  Con¬ 
trolling  Weight  to  Diversification  Factor.  McClatchy  Broadcasting 

Company  v.  Federal  Communications  Commission,  .  F.(2d)  . 

(No.  12,470,  D.C.  Cir.,  Jan.  27,  1956). 

Following  closely  upon  the  Pinellas  decision,  the  Court  of  Appeals, 
in  a  unanimous  decision  written  by  Judge  Miller,  holds  that  the  Com¬ 
mission  is  entitled  to  consider  the  effects  of  a  grant  on  diversification  of 
control  of  the  mass-media  in  connection  with  all  other  relevant  facts  and 
to  attach  such  significance  to  it  as  its  judgment  dictates.  This  appeal 
was  taken  by  McClatchy  from  a  Commission  decision  favoring  Sacra¬ 
mento  Telecasters,  Inc.  (the  intervenor  here),  in  a  comparative  case  to 
determine  which  of  two  mutually  exclusive  applicants  should  be  per¬ 
mitted  to  construct  a  station  to  operate  on  Channel  10  in  Sacramento, 
California.  In  an  Initial  Decision,  a  Commission  Hearing  Examiner  had 
found  McClatchy  superior  to  Telecasters  in  all  respects,  except  as  to 
“diversification  of  control  of  the  media  of  mass  communication.”  The 
Examiner  had  held  the  diversification  factor  unimportant  in  view  of  Mc- 
Clatchy’s  long  history  disclosing  no  tendency  toward  monopolistic  prac¬ 
tices,  and  in  view  of  the  fact  that  McClatchy  had  considerable  competi¬ 
tion  in  the  broadcasting  and  publishing  field  in  the  proposed  service  area. 
The  Commission  reversed  the  Examiner  holding  that  diversification 
should  be  controlling  in  view  of  the  “only  slight  differences  between  the 
applicants  in  other  respects.” 

In  the  Court  of  Appeals,  McClatchy  contended  that  the  case  posed 
the  question  of  “Whether  the  Federal  Communications  Commission,  in 
a  hearing  for  a  television  station  construction  permit,  can  deny  an  ap¬ 
plicant  with  an  outstanding  record  of  public  service,  and  which  is  other¬ 
wise  superior  to  its  opponent,  solely  because  of  ownership  of  newspapers 
and  broadcasting  stations?”  The  court  holds  that  this  question  was  not 
properly  presented  here  since,  in  its  view,  the  Commission  did  not 
find  McClatchy  superior  in  every  area  of  comparison  save  that  of  diversi¬ 
fication,  and  did  not  deny  it  the  construction  permit  solely  because  of  its 
ownership  of  newspapers  and  broadcasting  stations.  The  court  noted 
that  the  owner  of  a  newspaper  is  not  disqualified  as  a  licensee,  citing 
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Stahlman  v.  Federal  Communications  Commission,  75  U.S.  App.  D.C. 
176,  126  F.(2d)  124,  and  the  Commission  may  not  reject  a  newspaper 
application  and  grant  that  of  a  competing  non-newspaper  applicant  with¬ 
out  also  considering  and  comparing  all  other  relevant  factors.  However, 
it  ruled  that  the  Commission  is  free  to  let  the  diversification  criterion  turn 
the  balance  in  a  case  if  it  reasonably  concludes  that  it  is  proper  to  do  so. 
The  influence  of  the  Pinellas  case  on  the  court  here  is  obvious  from  the 
following  language  in  Judge  Miller’s  opinion: 

“There  is  much  to  be  said  in  support  of  the  Examiner’s  position 
concerning  diversification  of  control,  but  we  cannot  say  the  Com¬ 
mission  went  beyond  its  province  in  disagreeing  with  him.  It  has 
the  duty  in  choosing  between  competing  applicants,  to  decide  which 
would  better  serve  the  public  interest.  Where  that  interest  lies,  is 
always  a  matter  of  judgment  and  must  be  determined  on  an  ad 
hoc  basis  . . .  The  responsibility  for  making  the  determination  is  com¬ 
mitted  to  the  Commission,  subject  to  the  Umitation  that  it  must 
proceed  within  Constitutional  and  Statutory  bounds  and  that  it  must 
not  act  arbitrarily  or  capriciously. 

«  •  • 

‘The  choice  between  the  applicants  had  to  be  and  was  made 
after  a  comparison  of  all  pertinent  factors.  Although  the  Examiner’s 
choice  of  McClatchy  as  superior  in  all  respects  except  diversification 
of  control  is  strongly  supported  by  the  proof,  we  cannot  find  that 
the  Commission’s  Decision  was  arbitrary,  capricious  or  unsupported 
by  substantial  evidence.  (Thereafter  the  court  cites  the  Pinellas 
case  and  quotes  freely  from  it.)” 

McClatchy  filed  a  petition  for  rehearing  and  the  court  on  May  10 
vacated  its  judgment  and  ordered  reargument  along  with  a  second 
McClatchy  appeal. 

Applications— Comparative  Proceedings— Commission  Must  Compare 
Applicants  on  All  Significant  Factors.  Telanserphone,  Inc.  v.  Federal 

Communications  Commission, . F.(2d)  .  (No.  12,716,  D.C.  Cir., 

Feb.  9,  1956). 

This  case  arose  as  a  result  of  a  comparative  hearing  among  two  ap¬ 
plicants  who  filed  mutually  exclusive  applications  for  permits  to  operate 
one-way  radio  paging  stations  at  Los  Angeles,  California.  The  Commis¬ 
sion  granted  the  application  of  Robert  C.  Crabb,  intervenor  here,  and 
denied  the  apphcation  of  Telanserphone.  The  Commission’s  Decision 
followed  an  Initial  Decision  by  the  Hearing  Examiner,  after  a  number 
of  intermediate  procedural  steps,  including  one  point  at  which  the  case 
was  remanded  to  the  Hearing  Examiner  for  further  findings.  Telanser- 
phone’s  main  contentions  on  appeal  involved  alleged  errors  in  Commis- 
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sion  conclusions  as  to  the  relative  merits  of  the  two  applicants  and  of 
their  proposals.  Following  the  recent  precedents  in  comparative  cases, 
the  court  found  that  the  Commission’s  conclusions  in  these  regards  were 
reached  on  adequate  evidence  and  were  within  the  Commission’s  com¬ 
petence. 

However,  among  Telanser phone’s  contentions  there  was  one  directed 
to  an  omission  in  the  Commission’s  comparative  consideration  which  the 
court  felt  it  could  not  overlook.  Telanserphone  asserted  that  the  Commis¬ 
sion  made  no  comparison  of  the  rates  each  applicant  proposed  to  charge 
for  its  particular  type  of  service.  Generally,  the  Commission  had  con¬ 
tended  that  such  a  comparison  was  not  required  because  the  types  of 
service  were  diflFerent.  The  court  held  that  the  Commission’s  decision  in 
this  regard  was  inconsistent  with  any  reasonable  construction  of  the 
court’s  decision  in  the  Johnston  case  and  held  that  in  a  case  looking 
towards  the  grant  of  a  common  carrier  station  application,  the  Commis¬ 
sion  must  consider  rates.  The  court  was  careful  to  point  out  that  “the 
award  of  course  need  not  be  made  on  the  basis  of  this  factor  alone;  but 
we  fail  to  understand  how  the  award  can  validly  be  made  without  con¬ 
sidering  it.  It  may  well  be  that  because  of  other  desirable  features  of 
the  Crabb  system,  most  people  would  prefer  it,  but  they  might  not  prefer 
it  to  the  point  of  paying  a  substantially  higher  rate  for  it.  This  is  not  to 
say  that  the  Commission  was  to  determine  the  reasonableness  of  the 
rates,  but  only  that  in  deciding  between  the  two  applicants  it  should  con¬ 
sider  the  relative  cost  to  the  pubhc,  along  with  all  other  appropriate 
factors.” 

This  case  can  be  easily  distinguished  from  the  Pinellas,  McClatchy 
and  Tampa  Times  case  in  that  here,  the  only  indication  that  the  Com¬ 
mission  even  considered  rates  was  “the  expression  of  a  bare  conclusion 
that  there  was  no  ground  for  a  preference  .  .  The  court  held  that  this 
expression  did  not  specifically  reveal  “the  basis”  for  the  conclusion  re¬ 
quired  by  the  statute.  In  essence,  the  court  holds  that  it  cannot  properly 
review  the  case  because  the  record  made  in  the  proceedings  at  the  Com¬ 
mission  was  inadequate.  There  is  every  indication  that  if  a  comparison 
of  rates  had  been  made,  Crabb  might  still  have  been  preferred  and  the 
Commission  would  be  affirmed  as  it  was  in  Pinellas,  and  the  other  recent 
comparative  cases. 

Applications— Comparative  Proceedings— Commission  Can  Give 
Preference  for  Integration  Despite  Finding  that  Integrated  Person¬ 
nel  Does  Not  Have  Outstanding  Broadcasting  Record.  Tampa  Times 
Company  v.  Federal  Communications  Commission,  230  F.(2d)  224 
(No.  12,588,  D.C.  Cir.,  Feb.  9,  1956). 

In  still  another  comparative  case,  the  D.C.  Court  of  Appeals  holds 
to  its  position  that  it  will  only  reverse  Commission  action  where  it  ap¬ 
pears  that  the  Commission  failed  to  consider  all  of  the  relevant  factors  or 
violated  procedural  requirements.  Here  the  case  involved  three  appli¬ 
cants  for  a  permit  to  construct  and  operate  a  commercial  television  sta- 


14  Journal  of  the  Federal  Communications  Bar  Association 

tion  on  Channel  13  at  Tampa,  Florida.  The  award  went  to  intervenor, 
Tampa  Television  Company,  and  the  mutually  exclusive  appUcations  of 
Tampa  Times  and  Orange  Television  Broadcasting  Company  were 
denied.  The  court  found  that  the  Commission  had  followed  all  pro¬ 
cedural  requirements  and  had  set  forth  the  bases  for  its  decision  fully  and 
with  clarity.  Therefore,  in  a  unanimous  opinion  written  by  Judge  Pretty- 
man,  it  affirms  the  Commission. 

Times  and  Orange  contended  that  the  Commission  was  arbitrary  and 
drew  wholly  irrational  conclusions  in  holding  that  Tampa  Television  was 
to  be  preferred  as  most  likely  to  carry  out  its  proposals,  since  the  Com¬ 
mission  placed  emphasis  on  the  integration  of  ownership  and  manage¬ 
ment  that  would  be  provided  by  the  participation  of  a  W.  Walter  Tison 
in  Tampa  Television’s  operation.  It  was  agreed  by  all  parties  to  the  case 
that  the  crucial  consideration  was  the  Commission’s  judgment  upon 
Tison’s  past  record  since  both  appellants’  main  contentions  were  that  this 
record  was  so  bad  that  any  preference  given  Tampa  Television  on  any 
subject  with  which  Mr.  Tison  was  connected  was  arbitrary  and  capri¬ 
cious.  Other  contentions  were  also  made  by  Tampa  Times  and  Orange 
to  the  effect  that  the  Commission  had  erred  ( 1 )  in  failing  to  hold  the 
record  of  Tison’s  Radio  Station  WALT  against  Tampa  Television,  (2)  in 
jefusing  to  compare  the  past  records  of  Television  and  Times,  (3)  in 
preferring  Television  for  its  program  proposals,  (4)  in  failing  to  give 
Times  a  preference  for  its  abihty  to  carry  out  its  proposals,  and  (5)  in 
the  application  of  the  mass-media  diversification  policy  with  respect  to 
Times.  Orange  also  contended  that  the  Commission  was  arbitrary  in 
reaching  the  conclusion  that  Orange  would  be  unable  to  carry  out  its 
program  proposals,  and  in  failing  to  give  Orange  a  preference  for  pro¬ 
grams  to  be  broadcast  from  a  studio  in  St.  Petersburg. 

The  court  devoted  the  major  portion  of  its  opinion  to  a  discussion 
of  the  Tison  matter  and  the  correctness  of  the  Commission’s  preference 
to  Tampa  Television  for  Tison’s  participation  as  a  20  per  cent  stock¬ 
holder,  reaching  the  conclusion  that  the  Commission’s  preference  for 
Tampa  Television  on  integration  was  reasonable  in  view  of  all  the  cir¬ 
cumstances.  The  court  also  discards  the  Orange  complaint  regarding  the 
Commission’s  finding  that  it  would  be  unable  to  carry  out  its  program 
proposals,  saying  that  the  dispute  lies  in  an  area  in  which  the  judgment 
of  the  Commission  must  prevail.  Finally,  with  regard  to  Times’  conten¬ 
tion  that  the  award  of  a  preference  against  it  because  of  the  diversifica¬ 
tion  factor  was  arbitrary  because  such  a  preference  was  in  direct  conflict 
with  the  immediately  prior  decision  of  the  Commission  upon  the  diversi¬ 
fication  question  in  Pinellas,  the  court  finds  the  contention  not  well 
grounded.  In  this  respect,  Judge  Prettyman  states: 

“In  both  cases  the  applicant  not  associated  with  other  mass  media  was 
awarded  a  preference  on  the  point.  The  final  result  was  a  comparative  evalu¬ 
ation  of  all  points  pro  and  con.  In  the  Pinellas  case  the  winning  applicant. 
Tribune,  was  found  markedly  superior  to  its  rivals  on  several  other  points, 
outweighing  its  diversification  disadvantage.  In  the  present  case,  the  Com¬ 
mission  did  not  find  the  weight  of  all  factors  to  be  in  that  direction.” 
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Constitutional  Law— Freedom  of  Press— New  York  Court  Does  Not 
Have  Inherent  Power  to  Direct  Its  Stenographer  to  Furnish  a  Tran¬ 
script  to  One  who  is  a  Stranger  to  the  Proceeding  in  Question.  In 
re  Application  of  New  York  Civil  Liberties  Union,  147  N.Y.S.(2d) 
862  (1956). 

This  case  arose  as  a  result  of  the  latest  in  a  series  of  moves  by  the 
New  York  Post  designed  to  force  the  Kings  County  Court  of  New  York 
to  provide  the  newspaper  with  a  transcript  of  the  charge  to  the  jury  in 
the  case  of  People  v.  Surrey.  In  the  Surrey  case,  a  New  York  policeman 
was  charged  with  shooting  and  killing  a  15-year-old  boy  who  was  fleeing 
from  arrest.  Both  the  public  and  the  press,  including  the  Post,  were  ad¬ 
mitted  to  the  trial.  After  the  acquittal  of  Surrey,  the  Post  requested  from 
the  court  reporter  a  copy  of  the  charge  made  to  the  jury.  The  reporter 
refused  to  supply  the  requested  transcript  and  the  Post  demanded  that 
the  court  order  the  stenographer  to  furnish  the  desired  transcript.  The 
trial  court  refused.  The  Post  then  sought  a  writ  of  mandamus  from  the 
Supreme  Court  of  New  York  to  compel  the  stenographer  to  furnish  it 
with  the  transcript.  An  allegation  was  made  that  Judge  Liebowitz,  who 
had  presided  over  the  Surrey  trial,  had  forbidden  the  stenographer  to 
comply  with  the  demand  of  the  Post.  The  mandamus  proceeding  was 
dismissed  at  Special  Term. 

In  its  decision,  the  Supreme  Court  of  New  York  pointed  out  that 
under  New  York  law  the  Post  had  no  legal  right  to  the  transcript  which 
it  requested  and  therefore  the  mandamus  action  was  ill-conceived.  In 
New  York,  a  court  stenographer  is  required  to  transcribe  his  notes  only 
( 1 )  where  a  judge  of  the  court  so  directs,  ( 2 )  where  a  convicted  de¬ 
fendant  in  a  criminal  case  files  a  notice  of  appeal,  or  (3)  where  a  person 
entitled  by  law  so  requests  ( such  a  person  being  a  party  to  the  action  or 
his  attorney ) .  It  was  the  opinion  of  the  court  that  there  was  no  constitu¬ 
tional  issue  involved  and  that  the  earlier  case  of  People  v.  Jelke,  308  N.Y. 
56,  was  not  controlling.  In  the  Jelke  case,  the  Court  of  Appeals  had 
ruled  that  press  associations  and  newspaper  publishers  had  the  right  of 
access  to  a  trial.  The  ruling  of  the  Supreme  Court  of  New  York  herein¬ 
before  mentioned,  was  unanimously  affirmed  by  the  Appellate  Division. 
(New  York  Post  Corp.  v.  Liebowitz,  147  N.Y.S.  (2d)  782  (1956).) 

In  the  present  action  the  matter  again  came  before  Judge  Liebowitz. 
The  New  York  Civil  Liberties  Union  is  taking  up  the  cause  and  request¬ 
ing  the  Judge  to  issue  an  order  directing  the  court  stenographer  to  furnish 
it  with  a  copy  of  the  transcript  of  the  charge  in  the  case  of  People  v. 
Surrey,  supra.  This  time  the  application  was  addressed  to  the  courts 
discretion,  rather  than  under  a  claim  as  a  matter  of  right.  The  court  ruled 
that  it  had  no  statutory  power  or  inherent  power  to  so  direct  the  court 
stenographer.  In  its  consideration  of  the  matter,  the  Supreme  Court  of 
New  York  had  ruled*  that  there  was  nothing  to  prevent  the  court  stenog¬ 
rapher  from  delivering  the  transcript  to  the  Post  or  to  any  other  person 
requesting  it.  New  York  law  provides,  “The  original  stenographic  notes 
must  be  written  out  at  length  by  the  stenographer  if  a  judge  of  the  court 


16  Journal  of  the  Federal  Communications  Bar  Association 

so  directs  .  .  (Judiciary  Law  Section  302)  Judge  Liebowitz  interprets 
this  statute  to  require  the  stenographer,  upon  order  of  the  court,  to 
furnish  the  transcript  for  use  by  the  court.  He  state?  in  his  opinion  that 
he  had  aheady  given  the  Civil  Liberties  Union  the  court’s  own  copy  of 
the  entire  transcript  in  the  Surrey  case,  including  the  charge  to  the  jury. 

Contracts— Agency— Advertiser  Not  Liable  Where  Agency  Foils  to 
Pay  Radio  Station.  Washington  Broadcasting  Company  v.  Goozh 
Gifts,  Inc.,  118  A.  (2d)  392  (D.C.  Muni.  App.,  1955). 

Washington  Broadcasting  Company,  licensee  of  Radio  Station  WOL, 
brought  suit  against  Goozh  Gifts,  Inc.,  for  advertising  services  rendered. 
At  trial  it  appeared  that  Goozh  had  never  contracted  with  WOL  but  had 
dealt  exclusively  with  an  advertising  agency  operated  by  one  Shane. 
After  Shane  became  bankrupt,  WOL  demanded  payment  from  Goozh 
which  had  already  paid  Shane  for  the  services  received.  The  lower  court 
found  that  WOL  had  not  borne  its  burden  of  proving  that  Shane  was  the 
agent  of  Goozh  since  there  was  no  contractual  relationship  between  WOL 
and  Goozh.  The  court  held  that  the  evidence  established  that  Shane  was 
the  agent  of  WOL. 

On  appeal,  the  court,  pointing  out  that  the  circumstances  of  each 
case  and  the  agreements  arrived  at  determine  whether  an  advertising 
agency  is  to  be  considered  the  agent  of  the  advertising  medium  or  of 
the  advertiser,  sustained  the  trial  court.  The  major  basis  for  this  decision 
was  factual  in  that  the  testimony  tended  to  show  that  the  Goozh  account 
was  brought  to  WOL  by  Shane,  that  all  the  station’s  dealings  were  with 
Shane;  and  that  there  was  no  formal  contract  between  Shane  and  WOL, 
but  simply  an  understanding  under  which  all  bills  were  sent  to  Shane. 
It  also  appeared  that  WOL  never  had  any  direct  dealings  with  Goozh 
in  connection  with  the  account  until  after  they  learned  of  Shane’s  im¬ 
pending  bankruptcy.  Of  course,  the  fact  that  Goozh  was  not  to  pay 
anything  for  Shane’s  services  but  that  Shane’s  compensation  was  to  come 
from  WOL  by  way  of  the  usual  commission  was  of  considerable  influence 
in  convincing  the  court  that  Shane  was  the  agent  of  WOL  and  not  of 
Goozh.  Thus,  the  court  concluded  that  WOL  never  intended  to  hold 
Goozh,  but  relied  on  Shane  as  the  direct  contracting  party,  and  it  was 
further  concluded  that  there  was  no  evidence  from  which  it  could  even 
be  inferred  that  if  Goozh  paid  Shane  it  would  be  doing  so  at  its  own 
peril. 

Contracts- Liability  of  Telephone  Company  for  Omission  of  Sub¬ 
scriber's  Advertisement  in  Classified  Directory.  Baird  v.  Chesapeake 
and  Potomac  Telephone  Company,  117  A.(2d)  873  (Md.,  1955). 

Plaintiff,  a  manufacturer  of  church  furniture,  contracted  in  1948 
with  the  Telephone  Gompany  for  a  listing  under  three  separate  headings 
in  the  Baltimore  Classified  Directory.  According  to  the  terms  of  the 
contract,  the  Telephone  Company  agreed  “To  continue  all  such  adver- 
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tising  in  each  succeeding  issue  until  this  agreement  is  cancelled  by  writ¬ 
ten  notice  from  either  party  thirty  (30)  days  or  more  prior  to  the  date 
on  which  the  succeeding  issue  goes  to  press.”  The  classified  listing  and 
advertising,  as  called  for  in  the  1948  contract,  appeared  in  the  1949  issue 
of  the  Telephone  Company  Directory  and  was  duly  paid  for,  but  was 
completely  omitted  from  the  1950  Directory,  except  for  a  small  listing 
under  one  of  the  three  specified  headings.  There  was  a  provision  in  the 
contract  between  the  Telephone  Company  and  Baird  to  the  eflFect  that 
in  the  case  of  any  error  or  omission  of  the  advertising,  the  Telephone 
Company  would  not  be  liable  for  any  amount  exceeding  the  actual  adver¬ 
tising  charge.  This  limitation  of  liability  clause  appeared  on  the  reverse 
side  of  the  contract  in  small  print.  After  the  execution  of  Plaintiff’s  con¬ 
tract,  the  Telephone  Company  entered  into  an  agreement  with  the  Don¬ 
nelley  Corporation  giving  the  latter  an  exclusive  franchise  to  solicit  and 
sell  advertising  in  the  Classified  Directory.  A  salesman  from  the  Donnel¬ 
ley  Corporation  called  on  the  Plaintiff  in  1949  to  inquire  whether  he 
wished  to  continue  the  advertisements  in  the  telephone  Directory  for  the 
1950  issue.  The  salesman  was  informed  that  the  advertisements  were 
to  be  continued  exactly  as  they  appeared  in  the  1949  issue  of  the  Di¬ 
rectory  under  the  then  existing  contract  between  the  Telephone  Com¬ 
pany  and  Baird.  Through  some  unexplained  error,  the  Donnelley  Cor¬ 
poration  delivered  to  the  Telephone  Company  instructions  to  cancel  the 
existing  contract  with  Baird  and  to  omit  all  the  advertising  material  in 
the  19^  issue.  Claims  founded  both  in  tort  and  contract  were  brought 
against  the  Donnelley  Corporation  and  the  Telephone  Company  as  a  re¬ 
sult  of  the  omitted  advertising  material. 

The  Court  of  Appeals  of  Maryland  affirmed  the  holding  of  a  lower 
court  awarding  Baird  a  judgment  for  the  exact  cost  of  the  advertising 
material  during  the  year  1950.  The  court  noted  that  the  Public  Service 
Commission  of  Maryland  had  never  regulated  or  assumed  any  jurisdic¬ 
tion  over  rates  or  contracts  between  telephone  companies  and  directory 
advertisers,  and  ruled  that  these  contracts  were  outside  of  the  scope  of 
the  public  service  functions  of  the  Telephone  Company.  Thus,  the  limi¬ 
tation  of  liability  clause  was  held  to  be  reasonable  and  valid.  The  allega¬ 
tion  of  tort  liability,  based  on  Maryland  law  prohibiting  a  telegraph  or 
telephone  company  from  giving  undue  preference  or  advantage,  was  dis¬ 
missed  for  lack  of  any  evidence  showing  intentional  discrimination.  It 
was  also  held  that  there  was  no  liability  on  the  part  of  the  Donnelley 
Corporation  for  it  was  not  in  privity  with  the  contract  and  owed  no  duty 
whatsoever  to  Baird. 

Copyright— When  Author  Adds  Material  to  Matter  Which  is  in 
Public  Domain,  He  is  Entitled  to  Protection  Only  Upon  the  New 
Material  Added.  Lake  v.  Columbia  Broadcasting  System,  Inc.  (S.D. 
Cal.,  1956). 

Plaintiff,  author  of  a  copyrighted  book  entitled  “Wyatt  Earp,  Fron¬ 
tier  Marshal”  brought  this  action  under  Section  101  of  the  Federal  Copy- 
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right  Act  alleging  an  unauthorized  use  of  a  segment  of  the  book  on  a 
CBS  radio  program,  “Hallmark  Hall  of  Fame.”  The  plaintiff’s  book  was 
declared  in  the  preface  to  be  an  accurate  historical  biography  based  on  a 
factual  account  of  Wyatt  Earp’s  career.  The  court  pointed  out  that  the 
historical  facts  and  events  are  in  the  public  domain  and  not  entitled  to 
copyright  protection  under  the  Federal  laws.  Only  that  material  added 
by  the  author  which  is  new  and  novel  in  the  story  is  entitled  to  protec¬ 
tion.  This  is  so,  even  though  the  author  may  have  obtained  a  copyright 
on  the  entire  work.  Since  the  only  similarity  between  the  plaintiff’s  work 
and  the  defendant’s  radio  program  arose  from  the  sequence  of  the  his¬ 
torical  events,  defendant’s  motion  to  dismiss  was  granted  by  the  court. 
In  granting  the  motion  to  dismiss,  the  court  also  held  that  there  was  no 
actionable  claim  for  unfair  competition  under  a  state  law. 

Criminal  Law— Communications  Act  Violations— Applicability  of  18 
U.  S.  C.  §1343  to  Telephonic  Communication.  Rose  v.  United  States/ 
227  F.(2d)  448  (C.A.  10th,  1955). 

Rose  appealed  from  a  conviction  of  employing  false  pretenses  to 
obtain  money  by  means  of  interstate  telephonic  wire  communication, 
contending  that  18  U.  S.  C.  §1343  is  limited  to  radio  and  telegraphic 
communication  and  does  not  include  interstate  communications  by  means 
of  telephone.  In  a  very  short  decision,  the  United  States  Court  of  Ap¬ 
peals  for  the  Tenth  Circuit  holds  that  even  though  the  words  “telephone” 
or  “telephonic”  are  not  present  in  this  section  of  the  Act,  the  language  is 
too  clear  for  doubt  that  the  statute  makes  it  a  crime  to  transmit  by  tele¬ 
phone  some  scheme  or  artifice  with  the  intention  of  defrauding,  or  of 
obtaining  money  or  property  by  false  representations. 

Labor  Law— Labor  Relations— Wisconsin  Employment  Relations 
Board  Has  No  Authority  to  Order  Broadcasting  Corporation  to 
Arbitrate  Under  Collective  Bargaining  Contract  After  Dissolution  of 
Corporation.  Wisconsin  Employment  Relations  Board  v.  Midwest 
Broadcasting  Company  (No.  256,577,  Wis.  Cir.  Ct.,  Milwaukee  Cty., 
Nov.  23,  1955). 

The  Midwest  Broadcasting  Company  was  operating  under  a  collec¬ 
tive  bargaining  agreement  with  its  technicians  and  engineers  at  the  time 
it  sold  its  operating  property  to  the  Columbia  Broadcasting  System  in 
January  of  1955.  As  a  result  of  this  sale.  Midwest  notified  a  number  of 
its  employees  that  their  services  would  be  terminated,  and  the  corpora¬ 
tion  adopted  a  resolution  of  dissolution.  Subsequent  to  the  notice  of 
termination,  the  employees  alleged  they  were  entitled  to  vacation  pay 
to  the  date  of  termination  of  their  employment,  and  requested  that  Nlid- 
west  arbitrate  the  issue  under  the  collective  bargaining  agreement.  When 
Midwest  declined  to  arbitrate  the  issue,  the  Union  filed  a  complaint  with 
the  Wisconsin  Employment  Relations  Board.  The  Board  found  that 
Midwest  had  committed  an  unfair  labor  practice  in  refusing  to  arbitrate. 


Journal  of  the  Federal  Communications  Bar  Association  19 


On  appeal  to  the  Wisconsin  Circuit  Court  for  Milwaukee  County,  it  was 
held  that  the  Board  was  without  authority  to  hear  the  dispute.  Wisconsin 
statutes  provide  that  a  corporation  shall  continue  as  a  body  corporate 
for  three  years  after  dissolution  for  certain  statutory  purposes.  However, 
the  court  ruled  that  the  members  of  the  Union  were  no  longer  “em¬ 
ployees”  under  the  terms  of  the  Employment  Peace  Act  and  that  the 
broadcasting  company  was  no  longer  an  “employer”  under  the  terms  of 
the  Act. 

Labor  Law— Labor  Relations— Classification  of  Floor  Directors  and 
Assistant  Directors  as  "Supervisors"  Under  the  Taft  Hartley  Act. 
WTOP,  Inc.,  114  NLRB  No.  194  (Nov.  30,  1955),  115  NLRB  No.  117 
(March  9,  1956). 

WTOP,  Inc.,  had  a  training  program  for  the  purpose  of  training 
young  men  for  the  position  of  director.  This  training  period  covers  two 
and  a  half  years  time,  in  which  period  the  trainees  exercise  a  variety  of 
duties.  The  Board  here  was  presented  with  the  question  of  whether  these 
trainees  were  to  be  classed  as  supervisors  within  the  meaning  of  Section 
2(11)  of  the  Taft  Hartley  Act,  and  therefore  were  not  employees  entitled 
to  the  protection  of  the  Act.  Under  the  WTOP  training  program,  the 
trainees  bore  the  title  of  floor  director  for  the  first  twelve  months,  when 
their  time  was  devoted  mainly  to  preparation  of  the  physical  arrange¬ 
ments  for  the  television  broadcasts.  At  the  end  of  the  twelve  months 
period,  the  trainee  was  given  the  title  of  assistant  director  and  was  as¬ 
signed  to  the  control  room  to  work  with  a  director.  During  this  latter 
jieriod  the  trainee  actually  takes  the  controls  and  does  a  portion  of  the 
direction  himself.  The  Board  found  that  the  trainees  were  granted  cer¬ 
tain  supervisory  authority  and  were  therefore  not  the  proper  subject  of 
a  collective  bargaining  unit  under  the  Taft  Hartley  Act.  Ivar  H.  Peter¬ 
son,  one  of  the  three  members  participating,  dissented  on  the  grounds 
that  the  duties  of  the  assistant  director  made  him  a  “human  conduit  for 
the  transmittal  of  the  director’s  instructions  to  floor  directors  and  tech¬ 
nicians.” 

A  motion  for  rehearing  en  banc,  filed  by  the  union,  was  denied  on 
March  9,  1956.  An  alternative  request  for  a  unit  of  floor  directors  only 
was  also  denied  on  the  basis  of  a  finding  that  the  floor  directors  “have 
the  interest  of  supervisors  and  stand  in  the  position  of  such  under  the 
Act.”  Member  Peterson  dissented  on  all  points. 

Labor  Law— Fair  Labor  Standards  Act— Duty  of  Radio  Station 
Licensees  to  Pay  Employee  Engineer  Time  and  a  Half  for  Work  in 
Excess  of  Forty  Hours  Per  Week.  Cummins  v.  Carteret  Broadcasting 
Co.,  137  F.Supp.  547  (E.D.N.C.,  1956). 

Cummins,  as  engineer  for  the  Carteret  Broadcasting  Company, 
brought  an  action  to  recover  time-and-a-half  pay  for  work  done  in  excess 
of  40  hours  per  week  at  the  licensee’s  radio  station,  asserting  rights  under 
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Section  207  of  the  Fair  Labor  Standards  Act.  Cummins,  in  addition  to 
being  radio  engineer,  was  also  Program  Director,  Sports  and  News  An¬ 
nouncer,  disc  jockey,  and  in  general,  “combination  man”  for  the  station. 
The  defendant  licensee  alleged  that  Cummins  was  within  the  exemption 
of  Section  213  of  the  Act  which  exempts  from  the  provisions  of  Section 
207  “any  employee  employed  in  a  bona  fide  executive,  administrative, 
professional,  or  local  retailing  capacity,  or  in  the  capacity  of  outside  sales¬ 
man  (as  such  terms  are  defined  and  delimited  by  regulations  of  the 
Administrator).”  The  court  noted  that  the  Administrator  of  the  Wage 
and  Hour  Law  has  made  interpretations  of  the  meaning  of  the  words 
“executive,”  “administrative,”  and  “professional,”  as  they  appear  in  the 
Act  but  it  concluded  that  Cummins’  work  did  not  fall  within  any  of  the 
express  exceptions  listed  in  Section  213  and  that,  therefore,  Cummins’ 
claim  should  be  allowed.  Further,  the  court  found  that  the  defendant 
had  failed  to  keep  the  time  records  required  by  Section  211  of  the  Act 
and,  therefore,  the  court  itself  estimated  the  amount  of  damages  basing 
its  estimate  largely  on  plaintiff s  evidence.  In  so  doing,  it  was  held  that 
even  though  the  agreed  work  week  of  Cummins  was  to  be  on  a  48-hour 
basis,  this  was  of  no  significance  whatsoever  because  the  provisions  of 
the  Act  require  time-and-a-half  pay  for  in  excess  of  40  hours’  work  per 
week. 

Labor  Law— Political  Expenditures— Sponsorship  of  Broadcasts  Sup¬ 
porting  Congressional  Candidates  Not  Violation  of  Corrupt  Practices 
Act.  United  States  v.  United  Auto  Workers,  138  F.Supp.  53  (E.D. 
Mich.,  1956). 

Plaintiff  here  contends  that  the  defendants  violated  Section  304  of 
the  Labor-Management  Relations  Act,  which  amended  the  Federal  Cor¬ 
rupt  Practices  Act,  making  it  unlawful  for  any  labor  organization  to  make 
an  expenditure  in  connection  with  any  Federal  election.  The  specific 
charge  was  that  the  defendants  purchased  commercial  television  time 
urging  the  election  of  certain  candidates  for  representatives  and  senators 
to  the  Congress  of  the  United  States,  thereby  attempting  to  influence  the 
public  in  its  selection  of  candidates.  The  UAW  moved  to  dismiss  the 
indictment,  admitting  the  charges  as  alleged,  but  contending  that  the 
expenditures  so  made  were  not  the  type  of  expenditure  intended  by  Con¬ 
gress  to  be  prohibited  by  the  Act.  The  Union  also  avowed  that  if  the 
courts  were  to  find  that  these  expenditures  were  covered  by  the  Act,  that 
the  Act  would  be  unconstitutional  as  in  abridgment  of  the  First,  Fifth, 
Sixth,  Seventh,  Ninth  and  Tenth  Amendments. 

The  District  Court  pointed  out  that  this  same  question  had  been 
handled  before  by  the  Supreme  Court,  the  Second  Circuit  and  by  an¬ 
other  District  Court.  In  United  States  v.  CIO  and  Philip  Murray,  335 
U.S.  106,  a  Union  had  published  a  front-page  ad  urging  the  selection  of 
a  Congressional  candidate  in  Maryland.  A  District  Court  had  dismissed 
an  indictment  holding  the  Act  unconstitutional,  but  the  Supreme  Court, 
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following  the  general  rule  that  cases  should  be  decided  without  reaching 
a  constitutional  question  wherever  possible,  found  that  the  prohibition 
in  the  Act  was  not  intended  to  militate  against  expenditures  of  this  type, 
and  sustained  the  District  Court  on  the  latter  basis.  In  United  States 
V.  Painters  Local  Union  No.  481,  172  F.(2d)  854,  decided  by  the  Second 
Circuit  Court  of  Appeals,  and  in  United  States  v.  Construction  h-  General 
Labor  Local  Union  No.  264,  101  F.  Supp.,  869,  decided  by  a  District 
Court,  the  CIO  case  and  the  Supreme  Court’s  view  was  followed. 

Following  these  precedents,  the  court  here  enunciates  its  duty  to 
follow  the  law  as  set  out  by  the  Supreme  Court,  and  has  little  difficulty 
in  dismissing  the  indictment  by  stating  simply  that:  “Our  decision  is  that 
under  the  authorities,  the  ‘expenditures’  charged  in  this  indictment  are 
not  expenditures  prohibited  by  the  Act.” 

Appeal  has  been  taken  to  the  Supreme  Court. 

Legal  Ethics— Canon  35— Broadcast  Media  Coverage  of  Court  Pro¬ 
ceedings.  In  re  Canon  35  of  Canons  of  Judicial  Ethics . Colo. 

. (Colo.  Sup.  Ct.,  Feb.  27,  1956). 

In  a  landmark  decision  from  the  broadcaster’s  viewpoint,  the  Colo¬ 
rado  Supreme  Court  has  ruled  that  Canon  35  should  no  longer  be  con¬ 
sidered  a  bar  to  microphone-camera  coverage  of  trial  court  proceedings. 
Judge  O.  Otto  Moore,  acting  as  referee,  held  full-dress  hearings  for  six 
days,  interviewing  witnesses  and  seeing  demonstrations  of  microphone- 
camera  operations  in  the  courts.  He  concluded  that  the  proper  applica¬ 
tion  of  the  aural  and  visual  media  would  in  no  way  interfere  with  the 
administration  of  justice.  In  his  opinion,  which  was  approved  by  the 
full  court.  Judge  Moore,  reasoning  that  the  people  have  a  right  to  know 
what  is  going  on  in  the  courts  and  that  it  is  senseless  to  complain  of 
their  ignorance  if  you  are  going  to  close  the  door  to  their  knowledge, 
recommended  that,  in  the  future  the  decision  of  whether  or  not  to  permit 
microphone-camera  coverage  of  a  trial  be  left  to  the  discretion  of  the  trial 
judge.  Under  the  Colorado  Supreme  Court’s  ruling,  if  a  trial  judge  should 
believe  that  such  coverage  would  detract  from  or  degrade  the  dignity  of 
the  court,  distract  witnesses,  or  materially  interfere  with  a  fair  and  just 
trial,  then  he  should  not  permit  it.  FurAer,  if  any  witness  or  juror  in 
attendance  under  subpoena  or  court  order  should  object  to  his  picture 
being  taken,  then  this  should  also  be  prohibited. 

Libel  and  Slander— Trade  Libel— Statement  in  Defendant's  Motion 
Picture  Referring  to  Plaintiff's  Gymnasium  Actionable  Without 
Showing  of  Special  Damage.  Stillman  v.  Paramount  Pictures  Corp., 
147  N.Y.S.(2d)  504  (1956). 

In  the  motion  picture  entitled  “The  Country  Girl,”  one  of  the  prin¬ 
cipal  actors  made  the  statement  that  he  could  go  to  “Stillman’s  Gym  and 
get  a  punch  drunk  fighter.”  On  the  basis  of  this  statement  the  plaintiff 
alleged  two  causes  of  action.  The  first  was  under  the  New  York  Civil 
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Rights  Law  for  use  of  the  plaintiff’s  name  for  purposes  of  trade.  This 
statute  was  enacted  to  protect  the  individual’s  right  of  privacy  and  pro¬ 
hibits  commercial  exploitation  but  not  every  use  that  could  be  made  of 
one’s  name.  Holding  that  it  would  be  a  strained  interpretation  of  the 
particular  statute  to  allege  exploitation  under  the  circumstances  of  the 
case,  the  court  dismissed  this  cause  of  action. 

The  second  cause  of  action  was  founded  on  alleged  libel  because  of 
the  association  of  punch-drunk  fighters  with  Stillman’s  Gymnasium.  The 
defendant  contended  that  in  the  plaintiffs  explanation  of  why  the  term 
“punch-drunk  fighter’’  was  derogatory,  plaintiff  was  in  actuality  pleading 
innuendo  by  way  of  extrinsic  facts,  and  that  the  complaint  was  insuflScient 
without  an  allegation  of  special  damages.  While  the  court  quotes  from 
previous  New  York  cases  holding  that  words  which  are  not  libelous  in 
themselves  cannot  be  so  made  by  innuendo,  it,  nevertheless,  rules  here 
that  there  is  a  question  of  fact  for  the  jury  as  to  the  meaning  of  the 
phrase  “punch-drunk  fighter.”  Thus,  if  the  jury  were  to  find  that  the 
phrase  meant  that  derelicts  were  to  be  obtained  at  the  plaintiff’s  gym¬ 
nasium,  the  effect  of  the  language  used  would  be  to  injure  the  plaintiff’s 
reputation  as  a  trainer  of  prize  fighters.  The  motion  to  dismiss  was, 
therefore,  overruled  as  to  the  second  cause  of  action. 

Lotteries— Promotional  Scheme  to  be  Used  by  Retail  Food  Stores 
Violates  New  Jersey  Lottery  Act.  Lucky  Calendar  Co.,  Inc.  v.  Cohen, 
120  A.(2d)  107  (N.J.,  1956). 

This  case  is  closely  related  to  the  lottery  case  of  the  same  name  noted 
in  Vol.  XIV,  No.  4  of  the  Federal  Communications  Bar  Journal  (p.  242). 
In  the  preceding  case  the  court  considered  a  “Lucky  Calendar”  to  be 
an  illegal  promotional  scheme.  In  the  present  case  the  court  is  consider¬ 
ing  an  alternative  promotional  scheme  involving  the  use  of  a  “Jingle 
Calendar.”  Distribution  of  the  calendar,  which  contained  the  entry  blank 
for  the  contest,  was  made  by  mail.  The  contest  entrant  merely  completed 
the  fourth  line  of  the  jingle  and  inserted  the  entrance  blank  in  a  box 
located  in  the  nearest  Acme  Super  Market. 

The  proponent  of  the  scheme  alleged  that  the  entries  were  judged 
according  to  standards  of  appropriateness,  originality,  and  neatness.  As 
the  entries  were  collected  they  were  delivered  to  certain  central  points 
within  the  state  and  turned  over  to  four  employees  to  examine  them. 
After  examination  these  employees  were  to  choose  six  entries  from  each 
store  “which  in  their  opinion  are  the  best  from  the  standards  of  neatness 
and  originality.”  The  six  entries  from  each  store  were  again  sifted  and 
approximately  250  entries  were  finally  delivered  to  a  person  who  was 
alleged  to  be  the  head  of  the  English  Department  of  “Rutgers  University 
Extension,”  in  Camden.  It  appeared  that  Dr.  Allen,  who  made  the  final 
selection,  made  his  determination  primarily  on  the  basis  of  originality. 
The  court  considered  the  foregoing  method  for  selection  of  the  winners 
and  determined  that  it  could  not  have  been  based  entirely  upon  the  skill 
of  the  entrant.  'The  court  struck  especially  at  the  standards  and  capa- 
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bilities  of  the  four  employees  who  did  the  initial  judging  of  the  entries 
holding  that  illegality  of  the  scheme  does  not  need  to  rest  upon  the  fact 
that  selection  of  the  winners  might  be  entirely  by  chance.  “The  vice  of 
the  jingle  scheme  is  not  that  it  depends  wholly  on  chance  but  that  its 
determination  depends  in  part  on  chance.”  Caveating  somewhat,  how¬ 
ever,  the  court  states  that  there  can  be  no  criticism  of  prize  contests 
“when  they  are  truly  contests  of  ability,  and  the  best  or  superior  entrants 
have  a  reasonable  opportunity  to  be  the  winner.” 

Practice  and  Procedure— Newspaper  Has  No  Right  to  Intervene  in 
Case  in  Order  to  Have  a  Newspaper  Reporter  Present  at  the  Taking 
of  Depositions.  Knauer  v.  Dilworth  (No.  3341,  C.P.  Court  No.  3, 
Phila.  Cty.,  Nov.  28,  1955). 

A  petition  was  filed  by  a  newspaper  requesting  that  it  be  allowed 
to  intervene  so  that  a  reporter  might  be  present  at  the  taking  of  discovery 
depositions.  It  was  the  allegation  of  the  newspaper  that  it  had  a  con¬ 
stitutional  right  to  be  present  at  the  taking  of  the  depositions.  The  court 
denied  that  the  newspaper  had  standing  to  intervene  since  the  entry  of 
judgment  would  not  affect  the  newspaper  in  any  way;  it  had  no  interest 
in  any  disposition  of  property;  and  it  could  not  have  been  joined  as  an 
original  party.  The  court  noted  that  it  was  permitted  by  Section  4012(a) 
(6)  of  the  Pennsylvania  Rules  of  Civil  Procedure,  to  order  that  “examina¬ 
tion  shall  be  held  with  no  one  present  except  the  parties  to  the  action 
and  their  counsel.”  Rejecting  the  contention  that  the  holding  of  the  Jelke 
case  (People  v.  Jelke,  308  N.Y.  56),  indicates  a  constitutionally  vested 
right  to  have  a  representative  present  at  any  phase  of  a  judicial  proceed¬ 
ing,  the  court  concludes: 

“If  there  is  such  an  unqualified  right,  of  which  we  entertain  serious 

doubt,  we  feel  certain  that  it  would  not  extend  to  the  point  that  a  news 

reporter,  or  any  member  of  the  general  public,  may  demand  admittance  to 

a  lawyer’s  office  during  the  taking  of  pretrial  depositions.” 

Practice  and  Procedure— Protests— Statute  Requires  "Full  Hearing" 
Including  Initial  Decision  With  Conclusions  Where  Protest  is  Valid. 
Channel  16  of  Rhode  Island,  Inc.  v.  Federal  Communications  Com¬ 
mission,  229  F.(2d)  520  (1956). 

Following  closely  its  insistence  on  full  hearings  meeting  every  pos¬ 
sible  requirement  of  due  process  in  309(c)  “protest”  cases,  the  Court  of 
Appeals  for  the  District  of  Columbia  here  reversed  the  Commission  for 
ordering  its  Hearing  Examiner  to  simply  make  findings  of  fact  without 
drawing  conclusions,  leaving  the  conclusionary  findings  for  the  Com¬ 
mission  itself.  Channel  16  had  protested  a  grant  to  Cherry  &  Webb 
Broadcasting  Company,  Intervenor,  contending,  inter  alia,  that  the  grant 
was  contrary  to  the  public  interest  because  of  (1)  an  alleged  “pay-off’ 
leading  to  the  drop-out  of  a  competing  applicant,  and  (2)  an  alleged 
violation  of  Section  319(a)  (premature  construction).  The  Commission 
found  the  protest  sufficient  to  meet  the  statutory  requirements  of  Section 
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309(c)  and,  hence,  ordered  the  effective  date  of  the  grant  stayed  pending 
a  hearing  designed  to  elicit  factual  data  with  regard  to  ( 1 )  the  alleged 
premature  construction,  (2)  a  merger  agreement  between  Cherry  & 
Webb  and  its  former  opposing  applicant,  and  (3)  the  other  interests  of 
Cherry  &  Webb  stockholders.  In  its  order  setting  tlie  matter  for  hearing, 
the  Commission  instructed  its  Examiner  to  hear  the  case,  make  findings 
of  fact  only,  and  then  to  certify  the  record  to  the  Commission  for  oral 
argument  and  final  decision.  Channel  16  objected  to  this  procedure  urg¬ 
ing  that  the  Examiner  should  be  permitted  to  write  findings  and  con¬ 
clusions  as  required  by  Section  409(b)  of  the  Communications  Act.  The 
Commission,  however,  refused  to  change  the  procedure  originally 
ordered. 

In  reversing,  the  court  here  holds  that  it  need  not  consider  the  Chan¬ 
nel  16  allegations  as  to  the  merits  of  its  protest  since  the  Commission  did 
not  afford  the  Wpe  of  hearing  procedure  called  for  by  the  statute  ( Section 
409(b)).  In  this  connection.  Judge  Miller’s  opinion  states: 

“In  this  case  the  examiner  who  conducted  the  hearing  did  not  become 
unavailable,  nor  did  the  Commission  find  ‘upon  the  record  that  due  and  timely 
execution  of  its  functions  imperatively  and  unavoidably  require  that  the  record 
be  certified  to  the  Commission  for  initial  or  final  decision.’  The  order  for  the 
hearing  did  not  explain  why  the  Commission  had  devised  a  non-statutory 
hearing  procedure.  Its  later  statement  that  it  had  done  so  in  order  to  ‘bring 
a  needed  television  service  to  Providence  as  quickly  as  possible  consistent  with 
the  requirement  of  law’  is  not  convincing  in  view  of  the  time-consuming 
process  which  was  ordered.  The  examiner  would  have  needed  very  little 
additional  time  to  prepare  an  initial  decision  such  as  the  statute  requires.” 

With  this  statement  the  court  ordered  the  case  remanded  “for  rehear¬ 
ing.”  The  last  sentence  of  the  opinion  contains  an  admonition  to  the 
Commission  to  the  effect  that  on  rehearing  “the  ‘serious  questions’  pre¬ 
sented  in  the  light  of  [the  same  court’s]  opinions  in  the  Clarksburg,  Fed¬ 
eral  (these  two  cases  are  summarized  in  Vol.  XIV,  No.  2)  and  Enterprise 
cases  .  .  .”  should  be  considered. 

An  interesting  sidelight  to  this  case  was  the  passage,  on  the  same 
day  as  the  decision  was  handed  down,  of  an  amendment  to  Section 
309(c)  which  gives  the  Commission  discretion  as  to  whether  the  effective 
date  of  a  grant  must  be  stayed  pending  the  disposition  of  a  Protest. 

Practice  and  Procedure  —  Comparative  Proceedings  —  Character 
Qualifications.  Abraham  Klein  v.  Federal  Communications  Commis¬ 
sion  (No.  12,453,  D.C.  Cir.,  Feb.  2,  1956). 

The  Appellant,  Klein,  and  the  intervenor  here.  Page  Boy,  Inc., 
had  filed  mutually  exclusive  applications  with  the  Commission  for  facil¬ 
ities  in  the  Domestic  Public  Land  Mobile  Radio  Service.  During  the 
comparative  hearing,  evidence  was  adduced  to  the  effect  that  the  Post¬ 
master  General  had  issued  a  fraud  order  against  Klein  about  fifteen 
months  prior  to  the  time  of  the  hearing.  After  considering  the  underlying 
circumstances  of  the  fraud  order,  the  Examiner  held  in  his  Initial  De¬ 
cision  that  Klein  was  lacking  in  the  requisite  character  qualifications  to 
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become  a  permittee  and  was,  therefore,  not  entitled  to  comparative  con¬ 
sideration.  The  Commission  affirmed  the  Examiner’s  Findings  of  Fact 
and  Decision  with  respect  to  Klein  and  in  this  per  curiam  opinion,  the 
court  afiBrms  the  Commission  noting  that;  “Upon  the  record  as  a  whole, 
including  the  Trial  Examiner’s  Findings,  we  cannot  say  that  the  Commis¬ 
sion  acted  arbitrarily  and  beyond  its  statutory  authority.” 

Practice  and  Procedure— Stays— Threat  Posed  by  VHP  Operation  is 
Sufficient  Threat  of  Irreparable  Damage  to  UHF  Stations  to  Sustain 
Stay  of  New  VHP  Allocation.  Greylock  Broadcasting  Company  v. 
U.S.  et  al., . P.(2d) . (No.  12,989,  D.C.  Cir.,  Peb.  14,  1956). 

In  a  majority  opinion  written  by  Judge  Prettyman,  the  Court  of 
Appeals  for  the  District  of  Columbia  denies  a  petition  for  reconsidera¬ 
tion  and  vacation  of  a  stay  granted  to  appellants,  Greylock  and  Van 
Curler  Broadcasting  Corporation.  Appellants  and  UHF  operators  orig¬ 
inally  obtained  the  stay  of  a  Commission  allocation  of  Channel  10  to 
\’ail  Mills,  New  York,  pending  the  outcome  of  its  appeal  from  the  Com¬ 
mission  allocation  order.  The  stay  was  granted  by  the  court  on  Decem¬ 
ber  9,  1955.  Hudson  Valley  Broadcasting  Company,  intervenor,  asked 
reconsideration  contending  that  the  court,  in  granting  the  stay,  violated 
Section  9(b)  of  the  Judicial  Review  Act  in  that  that  section  requires  as 
a  premise  for  a  stay  a  specific  finding  that  irreparable  damage  would 
otherwise  result  to  the  petitioner,  whereas  no  such  finding  was  made  by 
the  court  or  was  even  possible. 

The  court’s  opinion,  to  which  Judge  Danaher  dissented,  does  not 
discuss  the  question  of  whether  the  Judicial  Review  Act  required  the 
specific  finding  of  impending  irreparable  damage  to  Greylock  in  its 
original  stay  order,  but  is  confined  to  holding  specifically  that  such  a 
threat  actually  exists.  Judge  Prettyman  discusses  the  present  UHF-VHF 
controversy  concluding  that  “.  .  .  no  one  disputes  the  dire  effects  upon 
UHF  operations  of  competing  VHF  services  in  the  present  state  of  the 
art.” 

The  Commission  had  granted  a  Hudson  Valley  Petition  for  Rule- 
making  to  allocate  Channel  10  to  Vail  Mills,  while  putting  the  de-inter¬ 
mixture  question,  raised  by  Greylock  and  Van  Curler  Broadcasting  Cor¬ 
poration  oppositions  to  the  rule-making,  into  the  nation-wide  rule-mak¬ 
ing  proceeding  (Docket  11532).  The  majority  of  the  court  apparently 
distinguishes  this  case  from  the  other  de-intermixture  cases,  see  infra,  on 
the  theory  that  here  the  Commission  proposes  to  add  a  new  VHF  station 
to  its  Table  of  Assignments  thus  posing  an  unexpected  threat  to  the  UHF 
stations,  whereas,  in  the  other  cases,  the  UHF  stations  must  have  fore¬ 
seen  the  coming  of  VHF  since  the  Sixth  Report  contained  VHF  alloca¬ 
tions  for  their  area.  Strangely  enough,  the  court  has  no  diflBculty  in 
holding  that  “[N]o  public  interest  is  served  by  an  immediate  allocation” 
here  although,  in  the  companion  cases,  it  holds  that  the  public  interest 
would  best  be  served  by  permitting  VHF  stations  to  enter  hitherto  all 
UHF  markets. 
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Judge  Danaher’s  contentions  that  “the  public  wants  VHF”  and  that 
the  pubhc  interest  should  govern  is  rejected  by  the  majority  which,  al¬ 
though  wiUing  to  conclude  that  VHF  poses  a  dire  threat  to  UHF  opera¬ 
tions  is  unwilling  to  concede  that  the  “public  wants  VHF.”  The  majority 
also  disagrees  with  Judge  Danaher’s  view  that  the  Commission’s  decision 
that  the  pubUc  interest  would  be  served  by  making  the  VHF  allocation 
immediately  and  considering  the  de-intermixture  problem  later,  was  one 
only  the  Commission  should  make  as  an  exercise  of  its  statutory  duty. 

Practice  and  Procedure— Stays— Court  will  not  Stay  VHF  Grants  for 
All  UHF  Markets  Where  VHF  Channels  were  Allocated  in  Sixth 
Report.  Coastal  Bend  Television  Company  v.  Federal  Communica¬ 
tions  Commission, . F.(2d) . ,  (No.  1 3,034,  D.C.  Cir.,  Feb.  1 4, 

1956). 

Actually,  the  opinion  here  is  written  to  handle  six  separate  petitions 
for  stays  filed  by  UHF  operators  against  VHF  grants  made  by  the  Fed¬ 
eral  Cohimunications  Commission.  In  almost  all  of  these  cases,  the  UHF 
stations  had  (1)  requested  “de-intermixture”  of  VHF  and  UHF  alloca¬ 
tions  in  their  area;  and  (2)  attempted  to  intervene  in  comparative  cases 
involving  applicants  for  VHF  channels  in  their  area.  The  “petitioner” 
UHF  stations  all  relied  heavily  on  the  court’s  action  in  the  Greylock  case, 
supra.  Generally,  all  of  the  “petitioners”  had  sought  stays  of  the  VHF 
grants  pending  determination  of  the  de-intermixture  proceedings. 

The  court  here  holds  that  the  Commission’s  decision  not  to  delay  the 
VHF  grants  amounted  to  a  decision  not  to  impose  a  “freeze”  pending  the 
outcome  of  the  de-intermixture  or  general  reallocation  proceedings  in 
Docket  11532. 

In  upholding  the  Commission’s  decision  to  go  forward  with  the  UHF 
grants,  the  court  states:  “This  is  the  sort  of  quasi-legislative  policy  de¬ 
cision  which  is  virtually  immune  from  attack  in  the  courts.” 

Obviously  concerned  with  the  difficulty  of  distinguishing  Greylock, 
the  court  points  out  that,  here  the  Commission  was  merely  adjudicating, 
whereas  Greylock  involved  a  new  allocation  (rule-making)  and  raised 
the  additional  question  of  whether  the  UHF  stations  were  entitled  to  a 
hearing  before  a  new  VHF  allocation  could  be  “dropped-in.”  Based  on 
this  distinction,  the  court  notes  that  Greylock  might  raise  a  “substantial 
question”  while  these  cases  do  not.  Going  further,  the  court  also  holds 
that  here  the  UHF  stations  “opened  .  .  .  with  notice  of  the  potential  com¬ 
petition  from  VHF  stations  on  channels  already  allotted  to  their  areas, 
whereas  in  the  Greylock  ‘drop-in’  situation  the  UHF  station  had  had  no 
such  notice.” 

The  instant  decision  is  nevertheless  extremely  difficult  to  reconcile 
with  Greylock  because  here  the  court  holds  that  there  is  a  “very  great 
public  interest  in  obtaining  additional  service  through  [VHF  grants] 

.  .  .”  and  that  “It  is,  after  all,  the  public  interest  which  must  govern.” 
This,  despite  its  apparent  denial  in  Greylock  that  there  was  proof  of  a 
great  pubhc  interest  in  getting  VHF  service. 
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Judge  Bazelon,  dissenting,  announces  his  inability  to  reconcile  Grey- 
lock  and  the  instant  case  and  expressly  states  that  “The  public  and  private 
injury  involved  here  is  not  distinguishable  from  that  involved  in  Grey- 
lock.”  He  disagrees  with  the  majority’s  opinion  that  the  question  pre¬ 
sented  by  the  instant  case  is  not  as  substantial  as  the  one  presented  in 
Greylock. 

Practice  and  Procedure— Protests— Commission  Must  Order  Hearing 
Where  Issue  of  Fact  is  Raised  by  Pleadings.  Federal  Broadcasting 

Corporation  v.  Federal  Communications  Commission,  .  F.(2d) 

. (No.  12,494,  D.C.  Cir.,  Feb.  23,  1956). 

While  holding  that  a  rationale  similar  to  that  used  in  connection 
with  demurrers  in  legal  actions  applies  to  Section  3()9(c)  protests,  the 
District  of  Columbia  Court  of  Appeals  nevertheless  reverses  a  Communi¬ 
cations  Commission  order  which  denied  a  Federal  protest. 

In  protesting  the  renewal  of  intervenor,  WBBF,  Inc.’s  license.  Fed¬ 
eral  had  alleged  that  a  grant  to  WBBF  would  not  be  in  the  public  interest 
because:  (1)  WBBF  was  “chargeable  with  arbitrary  refusal  to  grant  con¬ 
sent  pursuant  to  Section  325  ( a )  of  the  ( Communications )  Act  for  Station 
WSAY  (owned  by  Federal)  to  rebroadcast  sponsors’  programs;”  and  (2) 
WBBF  was  allowing  advertisers,  who  patronized  WBBF  and  another  sta¬ 
tion  under  its  control,  a  25  per  cent  discount  from  usual  rates. 

In  reversing  the  Commission,  the  court  said:  “Only  if  it  is  clear  from 
the  face  of  the  protest,  taking  all  the  protestant’s  allegations  as  true,  that 
there  is  no  real  merit  in  protestant’s  position  or  substantial  possibility  that 
a  hearing  will  reveal  merit,  should  the  protest  be  rejected  without  a 
hearing.” 

Accepting  Federal’s  contention  that  the  Commission  had  based 
denial  of  the  protest  on  WBBF’s  denial  of  the  facts  alleged  in  Federal’s 
protest,  the  court  says:  “Section  309(c)  says  nothing  whatever  about  the 
filing  oiF  any  pleading  in  opposition  to  a  protest:  .  .  .  We  may  assume  that 
the  Commission  could  properly  exercise  its  rule-making  powers  in  order 
to  permit  opposition  pleadings.  Perhaps  it  could  further  provide  for 
answering  pleadings  .  .  .  But  in  the  absence  of  some  such  opportunity 
afforded  to  the  protestant,  we  think  it  improper  to  rely  solely  on  an  op¬ 
position  pleading  as  a  basis  for  a  finding  of  fact .  . .  The  Commission  says 
that  it  relied  on  WBBF’s  pleading.  It  should  not  have  done  so  without 
giving  Federal  a  chance  to  reply.” 

In  an  interesting  bit  of  dictum,  the  court  said:  “After  this  case  was 
argued  here,  and  while  it  was  under  advisement,  there  was  enacted  Pub¬ 
lic  Law  391,  84th  Congress,  2d  Session,  approved  January  20,  1955. 
(Amending  Section  309(c)  to  permit  Commission  discretion  in  ordering 
stays  and  to  give  the  Commission  express  power  to  apply  the  demurrer 
technique  to  protests.)  We  do  not  deem  it  necessary  or  appropriate  to 
decide  here  and  now  whether  the  new  legislation  is  to  be  applied  retro¬ 
actively,  or,  if  it  is  to  be  so  applied,  in  what  manner  ( if  at  all )  it  affects 
the  present  case.”  As  a  matter  of  interest,  shortly  after  this  dictum  ap- 
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peared,  the  court  was  asked  to  stay  an  order  of  the  Commission  per¬ 
mitting  share-time  television  stations  WHEC  and  WVET  in  Rochester  to 
remain  on  the  air  pending  the  outcome  of  the  protest  hearing  made  neces¬ 
sary  by  the  court’s  decision  in  Federal  Broadcasting  System  v.  Federal 
Communications  Commission  (See  Vol.  XIV,  p.  207).  The  Commission 
relied  on  the  amended  Section  309(c)  in  issuing  its  order  to  permit 
WHEC  and  WVET  to  stay  on  the  air.  At  the  stay  hearing,  Federal  con¬ 
tended  the  amendment  could  not  be  applied  retroactively.  The  stay  was 
denied  on  March  23, 1956,  but  the  court  pointed  out  that  the  denial  of  the 
stay  should  not  be  construed  as  indicating  a  court  decision  on  whether  or 
not  the  309(c)  amendment  could  be  applied  retroactively. 

Property  Rights—Unfair  Competition— Boxer  Retains  Property  Right 
to  Prevent  Showing  of  Fight  Film  Over  Television.  Ettore  v.  Philco 
Television  Broadcasting  Corp.,  229  F.(2d)  481  (1956). 

Albert  Ettore  fought  Joe  Louis  in  a  boxing  match  in  1936.  The  mo¬ 
tion  picture  rights  to  the  contest  were  sold  at  the  time  of  the  fight,  but 
there  was  no  mention  in  the  contract  about  any  television  rights  to  the 
film.  In  1949  and  1950  the  film  was  telecast  twice  over  a  New  York  City 
television  station.  It  was  also  telecast  twice,  at  about  the  same  time,  from 
a  Philadelphia  television  station.  The  television  broadcast  from  New  York 
was  viewed  in  that  state  and  in  New  Jersey,  while  the  telecast  from  Phila¬ 
delphia  was  viewed  in  Pennsylvania,  New  Jersey  and  Delaware.  Ettore 
brought  the  present  action  in  a  Federal  District  Court  in  the  State  of 
Pennsylvania  to  recover  damages  for  the  subsequent  use  of  the  fight 
film  on  television.  The  trial  court  granted  a  motion  to  dismiss.  (See  Vol. 
XIV,  p.  141).  On  appeal,  the  Court  of  Appeals  for  the  Third  Circuit  re¬ 
versed  and  remanded  the  case  for  further  consideration  by  the  trial  court 
in  conformity  with  its  decision. 

Under  the  rule  of  Erie  v.  Totnpkins,  304  U.S.  64  (1938),  the  main¬ 
tenance  of  this  suit  was  dependent  upon  Pennsylvania  law  since  the  Dis¬ 
trict  Court  was  sitting  in  that  state.  The  Pennsylvania  rule  is  that  the 
law  of  the  place  of  wrong  determines  whether  a  person  has  sustained  a 
legal  injury.  Thus,  here,  the  court  notes  that  a  trial  court  hearing  this 
cause  of  action  must  consider  in  turn  the  law  of  Pennsylvania,  New  York, 
New  Jersey  and  Delaware  to  determine  whether  there  was  a  compensable 
wrong,  since  injury  could  have  been  suflFered  in  each  state  as  a  result  of 
the  telecasts  being  viewed  in  those  states.  As  a  preliminary  point,  the 
Circuit  Court  decided  that  Ettore  had  not  waived  any  property  rights  he 
might  have  had  in  the  film  by  contracting  for  the  sale  of  the  motion  pic¬ 
ture  rights,  since  television  was  not  a  foreseeable  commercial  use  of  the 
film  in  1936  when  the  contract  was  executed. 

Under  Pennsylvania  law,  it  was  found  that  Ettore  had  a  right  of  ac¬ 
tion  on  the  theory  of  unfair  competition  constituting  injury  to  a  property 
right,  regardless  of  the  fact  that  Ettore  was  not  such  an  artist  as  Fred 
Waring  was  deemed  to  be  in  the  Pennsylvania  case  of  Waring  v.  WDAS 
Broadcasting  Station,  327  Pa.  433,  194  Atl.  631  (1937).  Damages  were 
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held  to  be  recoverable  under  New  Jersey  law  under  either  a  theory  of 
right  of  privacy  or  right  of  property.  No  Delaware  cases  were  found 
recognizing  a  right  of  action  under  similar  circumstances,  but  it  was  felt 
that  Delaware  would  probably  follow  Pennsylvania  and  New  Jersey  and 
allow  a  right  of  action.  Finally,  a  right  of  action  founded  in  the  concept 
of  unfair  competition  was  recognized  as  applicable  in  the  State  of  New 
York  under  the  rule  in  Metropolitan  Opera  Ass’n  v.  Wagner-Nichols 
Recorder  Corp.,  199  Misc.  786,  101  N.Y.S.(2d)  795. 

Another  problem  faced  the  Court  of  Appeals  in  determining  how 
many  causes  of  action  Ettore  had  since  the  telecasts  penetrated  four  states, 
at  least  twice  in  each  state.  Beginning  again  with  Pennsylvania  law,  it 
found  that  when  defamatory  material  is  published  both  within  and  with¬ 
out  that  state,  only  one  action  is  available  within  the  State  of  Pennsyl¬ 
vania  regardless  of  the  number  of  times  publication  is  made  within  the 
state;  but  as  to  repeated  publication  outside  the  state,  Pennsylvania  courts 
will  refer  to  the  appropriate  foreign  law.  The  Circuit  Court  held  that 
there  could  be  no  separation  of  the  causes  of  action  arising  in  New  Jersey 
and  Delaware,  as  distinguished  from  that  arising  in  Pennsylvania  if  the 
former  states  followed  the  single  publication  doctrine.  Neither  New 
Jersey  nor  Delaware  has  decided  this  point,  but  it  was  held  reasonable 
to  assume  that  they  would  follow  the  Pennsylvania  single  publication 
doctrine.  Thus,  Ettore  had  only  one  cause  of  action,  the  present  one,  for 
all  the  broadcasts  eminating  from  Philadelphia.  New  York  also  follows 
the  single  publication  rule  so  the  court  concludes  that  any  cause  of  action 
arising  against  the  sponsor  of  the  New  York  broadcasts,  who  was  one  of 
the  defendants,  would  also  be  covered  in  the  present  Pennsylvania  action. 
However,  Ettore  was  free  to  show,  as  elements  of  damages,  that  the  tele¬ 
casts  were  viewed  in  several  different  states. 

Judge  Hastie  dissented.  Certiorari  has  been  denied. 

Public  Meetings— Right  of  Access.  Opinion  of  the  Attorney  General 
of  Washington,  a60  55-57  No.  179,  Dec.  27,  1955. 

The  Attorney  General  of  Washington  was  asked  to  give  his  opinion 
as  to  the  rights  accorded  to  press,  radio,  and  television  people  to  cover 
meetings  under  a  Washington  statute  of  1953  (see  13  F.C.  Bar  J.  37). 
The  act  provides  generally  that  official  actions  of  state  boards,  agencies, 
etc.,  may  be  taken  only  at  meetings  open  to  the  public.  It  also  requires 
that  notice  of  such  meetings  be  given  by  notifying  press,  radio,  and  tele¬ 
vision  in  the  county  and  by  other  means.  The  Attorney  General  in  his 
opinion  said  that: 

“Manifestly  it  would  serve  no  useful  purpose  to  require  notices 
to  be  sent  to  the  several  communication  media  unless  an  opportunity 
is  afforded  to  attend  and  to  utilize  communication  equipment.  We 
believe  the  legislature  must  have  intended  that  these  public  meet¬ 
ings  be  open  to  television  camera  crews,  radio  sound  equipment 
technicians,  newspaper  reporters,  and  photographers  on  an  equal 
basis. 
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“In  our  opinion  failure  substantially  to  comply  with  the  require¬ 
ments  of  the  public  meeting  law  will  cast  serious  doubt  on  the 
validity  of  orders,  regulations,  or  legislative  acts  passed  at  such 
meetings. 

0  9  0 

“We  recognize  that  this  presents  problems.  The  representatives 
of  press,  radio,  and  television  have  an  obligation  not  to  hamper  the 
deliberations.  Interference  with  the  orderly  conduct  of  the  meetings 
need  not  be  tolerated.  Some  space  should  be  reserved  for  the  board 
or  commission  members  to  consider  the  items  on  the  agenda. 

“We  feel  certain  however  that  these  problems  can  be  resolved 
to  the  mutual  satisfaction  of  both  the  public  officials  and  the  news 
gatherers.  We  cannot  believe  that  an  expanded  coverage  of  im¬ 
portant  public  meetings  will  make  public  service  less  inviting.  It 
could  have  the  commendable  result  of  encouraging  public  officials  to 
become  better  informed  on  the  factual  basis  for  their  decisions. 

«  O  O 

“We  conclude  that  press,  radio,  and  television  people  are  en¬ 
titled  to  cover  open  public  meetings  on  an  equal  basis.  The  chairman 
has  the  right  and  duty  to  preserve  order.  We  sincerely  believe  that 
the  working  press  and  broadcasters  will  regard  this  right  of  covering 
newsworthy  meetings  as  a  privilege  worthy  of  preserving.  A  better 
informed  public  could  be  the  result.” 

Taxation— Advertising  Expenses— Safari  Expenses  Properly  Deducti¬ 
ble  as  Advertising  Expense.  Sanitary  Farms  Dairy,  Inc.  v.  Commis¬ 
sioner  of  Internal  Revenue;  O.  Carlyle  and  Emily  A.  Brock  v.  Com¬ 
missioner  of  Internal  Revenue,  25  T.C.  No.  58  (December  14,  1955). 

In  1950,  the  Brocks,  noted  game  hunters  and  principal  stockholders 
of  Sanitary  Farms  Dairy,  Inc.,  went  to  Africa  on  a  hunting  trip.  For  a 
number  of  years,  the  Brocks  had  invited  customers  and  prospective  cus¬ 
tomers  to  their  dairy  serving  meals  of  wild  game  as  a  publicity  “stunt.” 
The  record  revealed  that  this  type  of  advertising  had  been  very  success¬ 
ful.  When  the  Brocks  attempted  to  deduct  the  cost  of  their  1950  safari 
as  an  advertising  expense  of  the  dairy,  the  Tax  Commissioner  disallowed 
the  deduction. 

On  appeal,  the  Tax  Court  points  out  that  while  a  hunting  trip  to 
Africa  is  certainly  not  usually  an  ordinary  and  necessary  expense,  the 
instant  case  can  be  distinguished  because  it  was  clearly  demonstrated 
that  the  hunting  trip  was  an  eflFective  publicity  “stunt”  for  the  dairy. 
The  court  pointed  out  that  even  though  the  Brocks  undoubtedly  received 
much  pleasure  from  the  trip,  this  did  not  necessarily  permit  disallowance 
of  their  expenses  as  a  tax  deduction.  A  further  contention  by  the  Com¬ 
missioner  that,  as  an  alternative,  the  expenses  of  the  trip  should  be 
amortized  over  a  period  of  years,  was  rejected  by  the  court  on  the  ground 
that  there  were  no  facts  in  the  record  to  support  such  a  ruling. 
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Taxation— Radio  License  or  Construction  Permit  is  Capital  Asset  Not 
Income  When  Held  for  More  Than  Two  Years.  District  of  Columbia 
V.  General  Teleradio,  Inc.,  230  F.(2d)  830  (No.  12,816,  D.C.  Cir., 
March  1,  1956). 

Affirming  a  decision  of  the  District  of  Columbia  Tax  Court  released 
on  May  16,  1955  (See  Volume  XIV,  p.  208),  the  Court  of  Appeals  for  the 
District  of  Columbia  upholds  the  view  that  the  date  when  a  Federal 
Communications  Commission  Construction  permit  is  first  issued  (1946) 
is  the  date  when  a  capital  asset  comes  into  existence,  even  though  a 
license  is  not  forthcoming  until  much  later.  The  District  of  Columbia  had 
contended  that  its  Franchise  and  Income  Tax  was  applicable  to  proceeds 
received  from  the  sale  of  WOIC  to  WTOP,  Inc.  since  these  taxes  apply  to 
proceeds  from  the  sale  of  intangible  capital  assets  held  less  than  two 
years,  and,  at  the  time  of  sale,  WOIC  had  been  licensed  for  less  than  two 
years,  the  license  having  been  issued  four  years  after  the  station’s  con¬ 
struction  permit.  The  court  here  agrees  with  the  Tax  Court’s  reasoning 
that  a  television  permittee,  since  it  can  reasonably  expect  a  license  to 
follow  if  construction  under  a  permit  is  completed,  actually  has  some¬ 
thing  tantamount  to  a  license  (at  least  for  D.  C.  tax  purposes)  at  the 
time  that  the  construction  permit  is  granted. 

Trade  Regulation— Anti-trust— Leading  Motion  Picture  Producers  and 
Exhibitors  not  Engaged  in  Conspiracy  in  Restraint  of  Trade  in  With¬ 
holding  16  mm  Feature  Films  from  Television.  United  States  v. 
Twentieth  Century-Fox  Film  Corp.,  137  F.Supp.  78  (S.D.  Cal.  1955). 

In  this  major  anti-trust  action,  the  United  States  sought  to  prove 
that  the  producers  of  feature  motion  pictures  have  conspired  among 
themselves  and  with  a  number  of  exhibitor  organizations  to  unlawfully 
restrain  the  distribution  of  16  mm  motion  picture  films  in  violation  of 
Section  I  of  the  Sherman  Act.  Judge  Yankwich,  in  a  lengthy  and  well 
reasoned  opinion,  finds  that  any  restraint  of  trade  practiced  by  the  de¬ 
fendants  resulted  from  economic  considerations  and  was  not  unreason¬ 
able.  In  reaching  this  conclusion,  the  test  of  unlawfulness  was  made  to 
turn  upon  the  unreasonableness  of  the  restraints.  The  Supreme  Court 
long  ago  modified  Section  I  of  the  Sherman  Act  to  provide  that  no  re¬ 
straint  of  trade  is  unlawful  unless  it  is  “unreasonable.”  As  Judge 
Yankwich  interpreted  the  issues  in  this  case,  the  Government  had  to 
prove  (I)  the  existence  of  a  conspiracy,  and  (2)  the  illegality  of  that 
conspiracy  in  the  light  of  the  test  of  unreasonableness. 

It  is  important  to  note  that  the  indictment  dealt  only  with  the  distri¬ 
bution  of  16  mm  film  and  not  35  mm  film.  For  purposes  of  telecasting, 
the  16  mm  film  is  used  almost  exclusively,  while  35  mm  film  is  the 
standard  size  for  exhibition  in  theatres.  The  position  of  the  defendant 
producers  was  that,  obviously,  they  could  not  release  16  mm  versions  of 
feature  productions  in  such  a  manner  so  as  to  allow  telecasters  to  com- 


32  Journal  of  the  Federal  Communications  Bar  Association 

pete  with  the  nation’s  motion  picture  houses  since  the  latter  provided  the 
major  source  of  revenue  for  the  producers. 

In  Judge  Yankwich’s  view,  the  Government  failed  to  carry  its  burden 
on  either  of  the  two  issues  upon  which  the  case  was  decided.  He  found 
that  any  parallelism  in  the  actions  of  the  major  producers  was  not  the 
result  of  concerted  action,  but  was  only  the  result  of  the  similarity  of 
the  problem  with  which  the  producers  were  confronted.  The  Govern¬ 
ment  had  alleged  that  exhibitors  had  played  a  vital  part  in  the  conspiracy, 
but  the  court  found  that,  on  the  contrary,  the  exhibitors  were  at  odds 
with  the  producers  over  the  policy  of  dis^ibuting  16  mm  film;  the  ex¬ 
hibitors  favoring  little  or  no  distribution  whatsoever.  As  to  the  ques¬ 
tion  of  reasonableness,  in  the  final  analysis  it  turned  upon  degree  in  light 
of  the  business  considerations  facing  the  producers.  These  business  con¬ 
siderations,  in  turn,  resolved  themselves  to  a  comparison  of  the  value  to 
the  producers  of  films  on  hand,  and  the  price  which  could  be  paid  by 
television  and  other  interests  for  these  films.  In  other  words,  the  pro¬ 
ducers  have  a  right  to  the  full  exploitation  of  the  motion  pictures  and 
the  story  before  releasing  them  for  exhibition  through  other  channels. 

One  important  factor  considered  was  the  reissue  value  of  old  films. 
As  compared  with  the  reissue  value  of  these  films,  the  prices  offered  by 
television  interests  were  shown  to  be  insignificant.  The  court  agreed  that 
the  producers  had  a  legitimate  right  to  protect  the  interests  of  the  ex¬ 
hibitors  and  that  there  was  no  duty  upon  the  “motion  picture  producers 
to  supply  television  with  the  entertainment  material  which  it  needs.” 
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Recent  Law  Review  Articles* 


Defamation  By  Radio  and  Television 

The  report  of  a  legislative  addition  to  the  New  York  Civil  Practice 
Act  in  30  St.  John’s  Law  Review  133  reviews  the  frequently  reviewed 
conflict  between  Section  315  of  the  Communications  Act  of  1934,  which 
prohibits  censorship  by  a  broadcast  station  of  political  speeches,  and 
state  court  decisions  which  hold  the  broadcaster  liable  for  defamation 
when  he  fails  to  censor.  Once  again  all  of  the  principal  cases  and 
statutes  are  reviewed,  and  the  Port  Huron  cases,  wherein  the  Federal 
Communications  Commission  defined  the  prohibition  of  Section  315 
against  censorship  as  absolute,  are  considered.  The  author  has  made  a 
rather  complete  survey  of  state  legislation  designed  to  aflFord  relief  to 
broadcasters  in  this  note,  and  it  is  concluded  that  26  states  by  statute 
completely  absolve  station  owners  of  liability  for  defamatory  statements 
by  candidates  for  public  office.  All  of  these  laws  are  based  on  the 
NARTB  mpdel  statute.  The  balance  of  the  states  which  have  laws  only 
absolve  the  broadcaster  from  liability  if  he  has  exercised  due  care  in 
attempting  to  prevent  a  defamatory  broadcast.  The  recent  change  in 
the  New  York  statute  provides  complete  absolution  from  liability  for 
utterances  of  legally  qualified  candidates  under  the  Commission’s  rules, 
provided  that  before  and  after  each  political  broadcast  an  announcement 
is  made  that  the  views  expressed  are  not  necessarily  those  of  the  station. 

A  note  in  9  Oklahoma  Law  Review  103  ( 1956 )  deals  with  the  wide¬ 
spread  legislation  enacted  by  various  states  in  meeting  the  problem  of 
defamation  over  radio  and  television.  At  the  present  time,  at  least  31 
states  have  passed  laws  dealing  primarily  with  the  question  of  the  extent 
to  which  a  station  should  be  liable  for  defamatory  statements  made  by 
one  not  in  its  employ.  Two  basic  reasons  seem  to  encourage  such  legis¬ 
lation,  one  being  the  conflict  in  case  law  in  the  field,  and  the  other  being 
Section  315  of  the  Federal  Communications  Act.  The  judicial  decisions 
in  some  states  impose  a  rule  of  strict  liability,  while  those  in  other  states 
confine  liability  to  cases  of  negligent  defamation.  Further,  some  courts 
say  a  defamation  by  telecast  is  libel  and  others  say  it  is  slander.  Added 
to  these  problems.  Section  315  of  the  Federal  Communications  Act 
prohibits  censorship  of  political  broadcasts.  This  note  reviews  the  most 
important  cases  and  makes  reference  to  the  various  state  law  citations. 
The  conclusion  of  the  writer  is  that  legislation  seems  to  be  moving  in  the 
direction  of  limiting  the  liability  of  radio  and  television  station  owners 
for  defamatory  statements  by  persons  not  in  their  employ. 


•  Carl  L.  Shipley  is  editor  of  this  department. 
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A  feature  entitled  “Developments  in  the  Law  of  Defamation”  ap¬ 
pearing  in  69  Harvard  Law  Review  875  (1956)  is  an  exhaustive  survey 
of  recent  decisions  in  the  field  of  libel  with  radio  and  television  treated 
as  a  separate  topic.  The  authors  conclude  that  stations  and  networks 
should  be  held  to  the  same  liability  as  other  originating  mass  media  for 
defamatory  matter  in  program  scripts  which  they  can  inspect,  edit,  and 
approve.  However,  they  suggest  that  the  rule  of  strict  liability  should 
be  relaxed  in  the  case  of  the  defamatory  ad  lib  and  other  situations  in 
which  the  originating  broadcasting  company  cannot  possibly  prevent 
the  defamatory  publications.  The  article  does  not  wish  to  absolve 
broadcasters  of  all  liability  in  such  situations.  It  argues  that  broadcasters 
who  choose  to  put  on  popular  and  economically  lucrative  impromptu 
programs  should  take  the  consequences  which  such  a  choice  entails. 
Broadcasters  can  protect  themselves  with  insurance  and  indemnity 
contracts.  This  article  leaves  one  with  the  impression  that  its  authors 
have  little  familiarity  with  the  practical  problems  of  broadcasters. 

Parody  of  Copyrighted  Material 

Judge  Leon  R.  Yankwich  of  the  U.  S.  District  Court  for  the  Southern 
District  of  California  has  treated  the  problem  raised  by  parody  or 
burlesque  of  a  copyrighted  work.  This  can  occur  in  radio  and  TV  as 
well  as  other  fields  of  entertainment.  His  article  entitled  “Parody  and 
Burlesque  in  the  Law  of  Copyright,”  33  Canadian  Bar  Review  1130 
(1955),  points  out  that  the  courts  have  conceded  the  right  to  make  use 
of  copyrighted  material  by  the  doctrine  of  “fair  use.”  He  concludes  that 
there  is  no  infringement  of  a  copyrighted  work  when  the  effect  of  a 
parody  or  burlesque  is  to  criticize,  mock,  or  “spoof”  the  original.  The 
parody  can  be  an  independent  creation  so  long  as  it  does  not  too  closely 
reproduce  the  entire  copyrighted  work.  If  the  parody  is  a  matter  of 
appropriating  another  person’s  intellectual  creation,  it  is  obviously  an 
infringement  and  not  permissible  “fair  use.” 

Another  able  discussion  of  this  subject  is  found  in  a  note  by  Patrick 
J.  Foley  in  31  Notre  Dame  Lawyer  46  (1955).  Mr.  Foley  comes  to  the 
conclusion  that  burlesque  “has  no  extraordinary  legal  armor  to  defend 
itself  against  charges  of  infringement,”  but  that  the  ordinary  tests  for 
infringement  will  be  applied. 

Performers'  Rights 

Professor  Kaplan  of  the  Harvard  Law  School  reviews  the  legal 
question  of  protection  to  a  performer  in  his  rendition  of  a  musical 
composition,  distinct  from  the  protection  accorded  the  composer  in  the 
composition  proper,  in  an  article  entitled  “Performer’s  Right  and  Copy¬ 
right:  The  Capital  Records  Case,”  69  Harvard  Law  Review  409.  Pro¬ 
fessor  Kaplan  points  out  that  as  a  general  proposition,  the  rendition  of  a 
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musical  composition  embodied  in  a  record  is  not  the  subject  of  copyright 
as  a  performer  is  not  a  creator  and  hence  not  capable  of  the  originality 
which  is  thought  to  inhere  in  the  notion  of  copyright.  Numerous  bills 
have  been  introduced  in  Congress  to  give  a  performer  copyright  protec¬ 
tion,  but  they  have  all  failed,  and  courts  are  left  to  deal  with  the  subject 
as  a  kind  of  stray  of  common  law  copyright  or  unfair  competition.  In 
Capital  Records,  Inc.  v.  Mercury  Records  Corporation,  221  F.(2d)  657, 
the  Court  of  Appeals  for  the  Second  Circuit  enjoined  Mercury  from 
exploiting  the  American  market  with  recorded  performances  in  the  public 
domain.  The  company  which  had  made  the  recordings  granted  rights  of 
manufacture  and  sale  to  Capital.  Actually,  the  case  goes  off  on  the 
theory  of  unfair  competition,  but  Professor  Kaplan  suggests  that  it  intro¬ 
duces  some  fresh  issues  with  respect  to  a  performer’s  right  to  copyright. 
His  article  is  carefully  prepared  and  is  an  interesting  and  useful  review 
of  the  entire  field.  In  the  end,  however,  he  is  driven  to  conclude  that 
performers  will  have  to  find  protection  for  their  rendition  rights  in  the 
future  as  they  have  in  the  past,  i.e.,  unfair  competition  and  common 
law  copyright. 

Privacy  Invasions  By  News  items  and  Photographs 

A  lengthy  note  in  35  Oregon  Law  Review  42  discusses  the  general 
background  and  leading  cases  involving  the  right  of  privacy.  The  note 
points  out  that  the  bulk  of  such  cases  arises  under  the  New  York  privacy 
statute,  which  provides  criminal  and  civil  liability  for  the  use  of  a 
person’s  name  or  photograph  without  his  consent  for  advertising  or  trade 
purposes.  The  author  finds  a  distinction  in  the  cases,  with  some  pro¬ 
tecting  an  individual’s  interest  in  not  being  subject  to  undeserved 
publicity,  while  others  protect  his  pecuniary  interest  in  his  personality. 
The  question  raised  is  when,  if  ever,  does  an  item  asserted  to  be  of 
public  interest  lose  its  quality  as  news  and  become  such  an  unjustifiable 
portrayal  of  a  person  or  his  affairs  as  to  constitute  an  actionable  invasion 
of  his  right  of  privacy.  The  author  suggests  an  answer  to  his  own 
question  by  pointing  out  that  one  loses  his  right  of  privacy  by  involun¬ 
tarily  becoming  an  object  of  public  interest.  Thus  involvement  in 
suicide,  murder,  and  other  sensational  events  automatically  deprives  a 
person  of  his  right  to  live  without  undesirable  publicity.  In  other  cases 
the  right  of  privacy  is  waived  because  of  the  nature  of  a  person’s  occupa¬ 
tion  and  calling.  Athletes,  public  figures,  politicians,  actors,  as  well  as 
persons  in  the  learned  professions,  give  up  a  substantial  part  of  their 
right  of  privacy.  This  note  presents  a  fresh  evaluation  of  the  general 
problem  met  by  the  courts  in  their  continued  efforts  to  balance  the 
considerations  of  privacy  and  public  interest. 
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Property  Right  In  News  of  Sporting  Events 

A  note  in  1  South  Texas  Law  Journal  113,  on  the  recent  decision  in 
Loeb  V.  Turner,  257  S.W.(2d)  800,  discusses  the  extent  to  which  the 
promoter  of  a  sporting  event  has  a  property  right  in  the  news  of  the 
event.  In  the  case  reviewed  the  owner  of  Station  KRIZ  in  Phoenix, 
Arizona,  sued  to  enjoin  the  owner  of  KLIF  in  Dallas,  Texas,  from  broad¬ 
casting  a  recreated  account  of  automobile  races  held  in  Phoenix.  KRIZ 
had  purchased  from  the  race  promoter  the  exclusive  right  to  communi¬ 
cate  and  broadcast  certain  races  to  be  held  on  “Texas  Day,”  and  in 
which  several  well  known  Texas  drivers  were  to  participate.  Because  of 
the  interest  of  Dallas  stock  car  racing  fans,  KLIF  stationed  a  repre¬ 
sentative  somewhere  within  broadcast  range  of  KRIZ,  who  made  notes 
on  the  races  as  broadcast  and  telephoned  the  abbreviated  facts  to  KLIF 
in  Dallas.  There  an  announcer  “recreated”  the  race  with  his  own 
ingenuity  and  added  sound  eflFects,  and  broadcast  each  race.  The  court 
concluded  that  KRIZ  was  entitled  to  no  protection.  After  it  had  broad¬ 
cast  the  races  to  the  public,  they  became  news  and  were  available  for 
the  comment  and  use  of  the  public  generally  and  individually.  The 
author  concludes  that  if  KLIF  and  KRIZ  had  had  overlapping  service 
areas,  the  result  might  have  been  different  because  of  unfair  competition. 
Other  commentators  are  not  in  accord  (see  13  F.C.  Bar  J.  192). 
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BAR  ASSOCIATION  SECTION 

Digests  of  Minutes  of  Executive  Committee 
Meetings 

109th  Meeting 

The  109th  meeting  of  the  Executive  Committee  was  held  on  Friday, 
January  13,  1956,  in  the  Jackson  Room  of  the  Willard  Hotel.  Those 
attending  were  Percy  H.  Russell,  Jr.,  George  O.  Sutton,  Dwight  D.  Doty, 
Frank  U.  Fletcher,  Jeremiah  Courtney,  Stephen  H.  Fletcher,  Robert  M. 
Booth,  Jr.,  Thomas  W.  Wilson,  and  Ben  C.  Fisher.  Norman  Jorgensen 
attended  as  a  guest  of  the  Committee.  The  meeting  was  called  to  order 
by  President  Russell  and  the  minutes  of  the  108th  meeting  of  the  Execu¬ 
tive  Committee  were  upon  motion  duly  made  and  seconded,  unanimously 
approved.  The  Treasurer’s  Report  was  accepted  and  approved. 

The  Secretary  reported  on  applications  for  new  memberships  and 
upon  motion  duly  made,  seconded,  and  unanimously  approved  the  fol¬ 
lowing  new  members  were  approved  for  membership  into  the  Association; 

Arthur  Blooston,  908  20th  Street  N.W.,  Washington,  D.  C. 

Herbert  E.  Forrest,  Welch,  Mott  &  Morgan,  710  14th  St-  N.W.,  Wash. 
5,  D.C. 

George  W.  Overton,  Taylor,  Miller,  Busch  &  Magner,  134  S.  LaSalle  St., 
Chicago,  Ill. 

Charles  R.  Richey,  1025  Connecticut  Ave.,  N.W.,  Washington  6,  D.C. 
Steven  B.  Derounian,  Burns  &  Derounian,  1539  Franklin  Ave.,  Mineola, 
N.Y. 

The  Treasurer  reported  on  the  current  membership  status.  There 
are  currently  482  members  in  the  Association  of  which  18  are  delinquent. 
Final  letters  on  these  delinquencies  have  been  mailed;  therefore,  includ¬ 
ing  the  five  new  members  admitted  to  membership  at  this  meeting,  there 
is  a  total  of  487  members  in  the  Association. 

The  President  next  reported  on  the  progress  of  the  plans  for  the 
Annual  Dinner  and  particularly  on  the  budgetary  matters  concerned 
therewith.  Upon  motion  duly  made,  seconded,  and  unanimously  ap¬ 
proved,  the  Treasurer  was  authorized  to  make  payment  for  the  services 
to  be  rendered. 

Next  was  a  report  by  Robert  M.  Booth,  Jr.,  on  the  progress  of  the 
Tall  Tower  Committee.  He  pointed  out  that  the  specifications  which 
had  been  distributed  to  members  of  the  Executive  Committee  concem- 


I 


38  Journal  of  the  Federal  Communications  Bar  Association 

ing  a  new  system  for  marking  and  lighting  towers  are  only  specifications 
for  a  new  experimental  plan  and  therefore  nothing  need  be  done  on  those 
specifications  at  this  time.  He  recommended  further  study,  however, 
and  also  continued  participation  in  the  Committee  work. 

The  President  next  gave  a  report  on  the  question  of  whether  or  not 
radio  and  television  should  be  given  access  to  judicial  proceedings.  The 
problem  arises  as  a  result  of  an  inquiry  from  an  attorney  in  Denver, 
Colo.  He  requested  information  as  to  the  position  of  the  Association 
on  this  matter.  President  Russell  reported  that  he  had  informed  this 
attorney  that  the  Association  had  taken  no  position  to  date  but  that  there 
was  to  be  an  Executive  Committee  meeting  at  which  time  he  would  take 
the  matter  up. 

Hence  the  subject  was  discussed  at  this  meeting  and  Mr.  Norman 
Jorgensen,  Chairman  of  the  Committee  on  Cooperation  with  the  Courts, 
prepared  a  statement  of  policy  which  was  discussed  thoroughly  by  the 
Committee.  The  statement  of  policy  supports  the  position  that  radio 
and  television  should  be  given  limited  access  to  judicial  proceedings, 
with  equal  treatment  being  afforded  to  all  the  media  of  communication. 
The  question  was  discussed  as  to  whether  or  not  the  Association  should 
take  a  position  on  the  matter,  and  various  points  of  view  were  set  forth. 
Upon  motion  duly  made  by  Frank  U.  Fletcher,  and  seconded,  it  was 
moved  that  the  President  aavise  the  attorney  in  Denver  that  the  Execu¬ 
tive  Committee  had  discussed  the  matter  but  had  decided  not  to  take 
any  position.  Upon  vote  Mr.  Fletcher’s  motion  was  approved  7-2. 

The  President  brought  up  the  question  of  the  Hoover  Commission 
report.  It  was  the  President’s  opinion  that  further  action  should  not  be 
taken  on  this  report  by  the  Executive  Committee  in  light  of  the  fact  that 
a  committee  of  the  American  Bar  Association  (the  Sellers  Committee) 
was  about  to  complete  its  report  which  would  be  printed  and  would  be 
given  wide  distribution.  Feeling  that  this  report  of  the  ABA  committee 
should  be  before  our  committee  before  we  act,  the  President  suggested 
a  deferral  of  further  action.  It  was  generally  agreed  by  the  Committee 
that  this  was  an  appropriate  course  of  action. 

1 1 0th  Meeting 

The  noth  meeting  of  the  Executive  Committee  was  held  on  Thurs¬ 
day,  February  9,  1956,  in  the  Adams  Room  of  the  Willard  Hotel.  Those 
attending  were:  George  O.  Sutton,  George  S.  Smith,  William  C. 
Koplovitz,  Verne  R.  Young,  Howard  J.  Schellenberg,  Jr.,  Donald  C. 
Beelar,  Henry  G.  Fischer,  W.  Theodore  Pierson,  Thomas  W.  Wilson, 
Robert  M.  Booth,  Jr.  Messrs.  Neville  Miller  and  Frank  Roberson  at¬ 
tended  as  guests. 

The  meeting  was  called  to  order  by  President  Sutton  and  the  minutes 
of  the  109th  meeting  of  the  Executive  Committee  were,  upon  motion  duly 
made  and  seconded,  unanimously  approved. 
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The  Treasurer  reported  on  the  current  financial  condition  of  the 
Association.  The  Treasurer  reported  that  there  were  presently  485 
members  in  the  Association  and  that  13  had  not  as  yet  paid  their  dues. 
Upon  motion  by  Mr.  George  Smith,  duly  seconded  and  carried,  the 
Committee  voted  to  drop  the  delinquent  members  forthwith. 

Mr.  Neville  Miller  and  Mr.  Frank  Roberson  of  the  Legislative  Com¬ 
mittee  gave  a  rather  detailed  report  to  the  Executive  Committee  on  Joint 
Resolutions  138  and  139  which  embody  certain  requirements  with  respect 
to  Commission  approval  of  antenna  heights.  Mr.  Robert  M.  Booth,  Jr., 
liaison  between  the  Executive  Committee  of  the  FCBA  and  the  Industry 
Committee,  also  gave  a  detailed  report  on  the  progress  of  these  bills. 

There  was  considerable  discussion  of  this  pending  legislation  and  as 
to  whether  or  not  the  Executive  Committee  should  take  a  position  one 
way  or  the  other. 

VV.  Theodore  Pierson  moved  as  follows: 

“Resolved,  that  it  is  the  sense  of  the  Executive  Committee  that  Joint  Reso¬ 
lutions  138  and  139,  which  impose  certain  requirements  with  respect  to  Com¬ 
mission  approval  of  antenna  heights,  are  both  arbitrary  and  inadequate;  that 
the  President  designate  the  Legislative  Committee  or  such  other  person  as  he 
deems  fit  to  advise  the  appropriate  Congressional  committees  that  the  Execu¬ 
tive  Committee  desires  an  opportunity  to  be  heard  on  such  Resolutions;  that 
such  person  or  persons  designated  by  the  President  prepare  and  submit  to  the 
Executive  Committee  proposed  testimony  to  be  presented  to  said  Congressional 
committee  or  committees;  and  that  after  the  approval  of  such  testimony  by 
the  Executive  Committee,  the  President  designate  a  person  or  persons  to 
present  such  testimony  on  behalf  of  the  Executive  Committee.” 

Motion  seconded  and  carried. 

Mr.  George  O.  Sutton,  President,  designated  Frank  Roberson  and 
Robert  M.  Booth,  Jr.,  as  representatives  of  the  Executive  Committee  to 
notify  the  appropriate  Congressional  committees  of  the  desire  to  be 
heard  and  to  prepare  proposed  testimony  to  be  submitted  to  the  Execu¬ 
tive  Committee  in  accordance  with  the  Resolution. 

Upon  motion  by  Mr.  George  Smith,  duly  seconded  and  carried,  the 
Executive  Committee  adopted  a  resolution  authorizing  Mr.  Howard  J. 
Schellenberg,  Jr.,  Treasurer  of  the  FCBA,  to  deposit  funds  in  the  name 
of  the  Association  with  the  Munsey  Trust  Company,  and  authorizing 
checks  to  be  drawn  on  said  account  signed  in  the  name  of  the  organiza¬ 
tion  by  its  Treasurer,  Howard  J.  Schellenberg,  Jr. 

Upon  motion  by  Mr.  George  Smith,  duly  seconded  and  carried,  Mr. 
Schellenberg  was  authorized  to  pay  bills  of  $100  or  less  without  prior 
approval  from  the  Executive  Committee. 

Upon  motion  duly  made,  seconded  and  carried,  Mr.  Schellenberg 
was  authorized  to  pay  a  bill  from  the  Mayflower  Hotel  in  the  amount  of 
approximately  $3,197.79  for  the  Annual  Banquet. 

The  Treasurer  reported  that  he  had  four  requests  for  refunds  for 
tickets  for  the  Annual  Banquet.  Upon  motion  by  Mr.  George  Smith, 
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duly  seconded  and  carried,  it  was  voted  that  the  Treasurer  be  authorized 
to  issue  such  refunds. 

The  Secretary  reported  that  the  minutes  of  a  year  ago  disclose  that 
it  was  the  sense  of  the  Executive  Committee  that  no  refunds  on  banauet 
tickets  be  made  after  the  cut-off  date.  It  was  suggested  that  the  Presiaent 
apprise  the  membership  of  this  policy  by  printing  an  article  in  the 
Federal  Communications  Bar  Journal  or  that  such  provision  be  printed 
on  the  tickets. 

The  Secretary  brought  up,  upon  recommendation  of  the  Member¬ 
ship  Committee,  five  new  candidates  for  membership: 


Frank  E.  Day 
Stem,  Reiter  &  Day 
812  Cascade  Building 
Portland  4,  Oregon 

Donald  V.  Doyle 

527  Insurance  Exchange 

Building 

Sioux  City  1,  Iowa 


Fred  J.  Eden,  Jr. 

Welch,  Mott  &  Morgan 
710  Fourteenth  Street  N.  W. 
Washington  5,  D.  C. 

Miss  Frieda  B.  Hennock 
Davies,  Richberg,  Tydings  & 
Landa 

1000  Vermont  Avenue  N.  W. 
Washington,  D.  C. 


Warren  D.  Quenstedt 
Segal,  Smith  and  Hennessey 
816  Connecticut  Avenue  N.  W. 
Washington  6,  D.  C. 


Upon  motion  duly  made,  seconded  and  unanimously  approved,  the 
five  new  candidates  were  admitted  to  membership. 

Plans  for  the  Annual  Outing  were  discussed  at  some  length.  It  was 
decided  that  the  Annual  Outing  in  the  future  should  not  be  held  at  Mrs. 
Lohnes’  residence.  It  was  the  general  sense  of  the  Executive  Committee 
that  only  one  outing  should  be  held  each  year.  The  Outing  Committee 
is  instmcted  to  investigate  various  possibilities  and  report  back  to  the 
Executive  Committee. 

Upon  motion  by  Mr.  Beelar,  duly  seconded  and  carried,  it  was 
resolved  that  the  Assistant  Secretary,  Norman  E.  Jorgensen,  be  allowed 
to  attend  the  Executive  Committee  meetings  ex  officio. 

Mr.  Koplovitz  reported  pending  legislation  concerning  political 
broadcasts,  television  investigation,  and  network  monopoly.  The  Presi¬ 
dent  asked  the  Legislative  Committee  to  investigate  and  report  to  the 
Executive  Committee. 

The  President  commented  that  there  appeared  to  be  no  provision  in 
the  Constitution  and  By-Laws  outlining  the  duties  of  the  First  and 
Second  Vice-Presidents  other  than  that  they  shall  act  in  the  absence  or 
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disability  of  the  President.  He  further  commented  that  he  would  like 
to  ask  the  First  and  Second  Vice-Presidents  to  assist  in  carrying  out  some 
of  the  detailed  duties  of  the  presidency  so  that  they  would  be  properly 
indoctrinated  for  the  duties  of  this  office. 

Upon  motion  by  Mr.  Beelar,  duly  seconded  and  carried,  it  was 
resolved  that  the  Executive  Committee  inaugurate  the  practice  of  pub¬ 
lishing  pertinent  excerpts,  or  a  digest  of  the  minutes  of  the  Executive 
Committee,  in  the  Federal  Communications  Bar  Journal  so  that  the 
membership  at  large  can  have  knowledge  of  the  activities  of  the  Execu¬ 
tive  Committee.  The  President  is  to  edit  the  minutes. 


Special  Meeting 

A  special  meeting  of  the  Executive  Committee  was  held  on  Friday, 
February  17,  1956,  in  the  Washington  Room  of  the  Willard  Hotel.  Those 
attending  were:  George  S.  Smith,  Acting  President;  Verne  R.  Young, 
Howard  J.  Schellenberg,  Jr.,  Donald  C.  Beelar,  Henry  G.  Fischer, 
Thomas  W.  Wilson.  Messrs.  Percy  Russell,  delegate  to  the  American 
Bar  Association,  and  Frank  U.  Fletcher  attended  as  guests. 

There  was  a  rather  detailed  discussion  of  the  stand  and  position 
which  the  Executive  Gommittee  should  take  on  the  Hoover  Committee 
Report  through  Mr.  Russell,  delegate  to  the  American  Bar  Association, 
at  the  meeting  scheduled  to  begin  on  February  20. 

There  was  presented  to  the  meeting  by  Mr.  Frank  U.  Fletcher,  the 
“Hoover  Committee  Report”  which  consisted  of  a  detailed  analysis  on 
the  Hoover  Report.  There  ensued  a  detailed  discussion  of  the  Hoover 
Committee  Report. 

Upon  motion  by  Mr.  Fischer,  duly  seconded  and  carried,  it  was 
resolved  that  Percy  Russell,  delegate  to  the  American  Bar  Association, 
knowing  the  views  of  the  Executive  Committee,  remain  uninstructed  as 
to  how  he  shall  vote  with  respect  to  any  matter  brought  up  concerning 
the  Hoover  Report  before  the  House  of  Delegates  of  the  American  Bar 
Association. 

Mr.  Russell  reported  that  he  had  received  a  letter  from  Mr.  Lawton 
of  the  Federal  Trial  Examiners’  Association,  regarding  a  Senate  Bill 
(S-2628)  entitled  “Executive  Pay  Act  Amendments  of  1955,”  which 
would  increase  the  basic  compensation  of  the  heads  of  certain  executive 
departments  and  members  and  executives  of  other  agencies. 

After  a  detailed  discussion  of  the  pending  legislation  and  the  amend¬ 
ments  proposed  by  the  Trial  Examiners’  Association,  Mr.  Henry  G. 
Fischer  moved  as  follows: 

“Resolved,  that  Mr.  Percy  Russell  remain  uninstructed  as  to  what  position 

he  should  take  as  a  delegate  to  the  American  Bar  Association.” 
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1 1 1  th  Meeting 

The  111th  meeting  of  the  Executive  Committee  was  held  on 
Thursday,  March  15,  1956,  in  the  Adams  Room  of  the  Willard  Hotel. 

Those  attending  were:  George  O.  Sutton,  President;  W.  Theodore 
Pierson,  Jeremiah  Courtney,  Robert  M.  Booth,  Jr.,  Henry  G.  Fischer, 

Howard  J.  Schellenberg,  Jr.,  Verne  R.  Young  and  Norman  E.  Jorgensen. 

Upon  motion  duly  made,  seconded,  and  carried,  the  minutes  of  the  ( 

110th  meeting  were  unanimously  approved. 

Upon  motion  by  Mr.  Pierson,  duly  seconded  and  carried,  the  minutes  \ 

of  the  special  meeting  of  February  17,  1956,  were  approved. 

The  Treasurer  made  his  monthly  financial  report.  The  Treasurer 
also  submitted  a  written  report,  showing  the  income  and  expenditures 
in  connection  with  the  Annual  Banquet.  Mr.  Schellenberg  reported  that 
subsequent  to  preparation  of  this  statement  he  had  received  a  replace¬ 
ment  check  which  would  reduce  the  loss  from  $339.85  to  $309.85. 

Mr.  Schellenberg,  the  Treasurer,  further  reported  that  he  had 
obtained  from  the  auditor  figures  on  the  revenue  and  expenses  of  various 
functions  held  by  the  Association  in  past  years.  He  read  these  figures  to 
the  Executive  Committee  and  reported  that  they  disclose  that  in  past 
years  the  Association  has  made  a  profit  on  the  Annual  Fall  Outing  but 
had  lost  money  on  the  Spring  Outing,  Annual  Banquet,  and  luncheons. 

A  detailed  discussion  of  methods  of  making  the  Association  self 
sustaining  followed.  Upon  motion  by  Mr.  Booth,  duly  seconded  and 
carried,  it  was  resolved  that  the  President  be  authorized  to  appoint  a 
special  committee  to  study  past  financial  records,  prepare  a  proposed 
budget  and  make  recommendations  to  the  Executive  Committee  as  to 
the  best  method  of  meeting  operating  costs. 

President  Sutton  appointed  the  present  treasurer,  Howard  J. 
Schellenberg,  Jr.,  ex-treasurers,  Dwight  D.  Doty  and  Parker  D.  Hancock, 
and  the  1st  vice-president,  George  S.  Smith  to  make  the  financial  study 
and  report  to  the  Executive  Committee. 

The  Secretary  reported  that  he  had  received  no  new  applications 
for  membership. 

Mr.  Booth  reported  on  the  status  of  the  pending  proposals  with 
respect  to  tall  towers  and  antenna  farms. 

President  Sutton  reported  that  in  accordance  with  past  practice,  he  ^ 

had  called  upon  Chairman  McConnaughey.  During  this  conference  the 
Chairman  asked  him  to  suggest  several  names  of  members  of  the 
Association  to  act  in  the  capacity  of  consultant  to  the  Civil  Service 
Commission  in  drafting  job  specifications  and  requirements  for  employ¬ 
ment  with  the  Federal  Communications  Commission.  It  was  the  sense 
of  the  Executive  Committee  that  President  Sutton  should  name  lawyers 
who  were  ex-officials  of  the  Commission  with  some  experience  in  writing 
SCS  job  specifications.  The  President  will  make  the  selections  and 
advise  the  Chairman  of  the  Commission. 
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The  President  reported  that  he  had  received  a  communication  from 
Frank  U.  Fletcher  in  which  he  stated  that  he  would  like  to  have  the 
authority  to  cooperate  with  the  F.C.C.  and  other  agencies  in  obtaining 
better  quarters  and  facilities  for  the  Commission.  President  Sutton 
stated  that  he  would  appoint  Mr.  Fletcher  and  some  others,  and  solicit 
the  aid  of  the  NARTB,  and  others  to  cooperate  with  the  Commission 
in  an  effort  to  obtain  better  quarters  and  facilities. 

Mr.  Sutton  reported  that  he  had  received  a  report  from  Mr.  Percy 
Russell  concerning  the  action  taken  by  the  American  Bar  Association’s 
House  of  Delegates  concerning  S-2628  which  would  increase  the  com¬ 
pensation  of  the  heads  of  certain  government  agencies  and  a  request  of 
the  trial  examiners  that  the  bill  be  amended  to  include  hearing  examiners. 

The  President  reported  that  he  had  received  a  letter  from  the  Clerk 
of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
enclosing  copies  of  the  proposed  amendment  to  Rule  37  of  its  general 
rules. 

The  President  reported  that  he  had  received  a  letter  from  Mr.  Percy 
Russell,  past  president,  stating  that  the  Executive  Committee  should 
elect  someone  to  serve  on  the  Committee  on  Radio  and  Television  Broad¬ 
casting,  Advisory  Council  on  Federal  Reports.  Upon  motion  duly  made, 
seconaed,  and  carried.  President  Sutton  was  designated  to  serve  on  this 
Committee  and  to  notify  Mr.  Ben  Strouse,  Chairman  of  the  Committee, 
of  his  appointment. 

President  Sutton  appointed  Mr.  George  S.  Smith,  1st  vice-president, 
to  contact  the  chairmen  of  all  committees  for  the  year  1955  and  see  that 
all  records  are  turned  over  to  the  new  chairmen  elected  for  the  year 
1956.  Mr.  Smith  is  to  report  back  to  the  Executive  Committee. 
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REPORTS  OF  OFFICERS 

Annual  Report  of  the  President  for  1955 

There  are  doubtless  many  present  today  who  are  not  keenly  aware 
of  the  fact  that  a  small  group  of  lawyers  practicing  before  the  Commis¬ 
sion  met  twenty  years  ago  this  April  for  the  express  purpose  of  drafting 
plans  for  the  creation  of  a  new  organization  to  be  composed  of  attorneys 
specializing  in  the  field  of  communications.  In  those  helter-skelter  days 
of  practice,  there  was  felt  a  need  for  an  organization  which  would  labor 
with  the  Federal  Communications  Commission  in  the  solution  of  mutual 
problems  of  practice  and  procedure,  and  in  the  development  of  a  better 
relationship  between  the  Commission  and  the  lawyers  practicing  before 
it.  This  informal  organization  meeting  was  held  on  April  27,  1936,  at 
the  Willard  Hotel  and  was  attended  by  nine  individuals.  They  were 
Louis  G.  Caldwell,  Hampson  Gary,  Philip  J.  Hennessey,  Jr.,  Ralph  H. 
Kimball,  Duke  Patrick,  Paul  Segal,  Paul  D.  P.  Spearman,  George  O. 
Sutton,  and  Ralph  Van  Orsdel.  A  draft  of  a  Constitution  and  By-Laws 
subsequently  was  prepared  and  tentatively  approved  at  a  second  organi¬ 
zation  meeting  on  May  18,  1936.  It  was  then  decided  to  call  a  meeting 
of  all  lawyers  admitted  to  practice  before  the  Commission  on  July  17, 
1936,  the  meeting  to  be  preceded  by  a  dinner.  This  meeting  and  dinner 
were  duly  held  with  75  lawyers  present  who  unanimously  gave  their  ap¬ 
proval  to  the  creation  of  this  Bar  Association  which  we  are  honored  to 
represent  today. 

I  wonder  how  many  present  today  can  remember  the  names  of  the 
seven  Commissioners  when  this  Association  was  conceived  back  in  April 
1936.  I  confess  that  I  could  not,  but  a  little  research  revealed  that  Anning 
S.  Prall  was  Chairman,  and  the  other  six  members  were  Eugene  O.  Sykes, 
Paul  A.  Walker,  Irvin  Stewart,  Thad  H.  Brown,  Norman  S.  Case,  and 
George  Henry  Payne. 

Perhaps  some  of  you  are  wondering  why  I  am  including  this  descri]")- 
tion  of  comparatively  ancient  events  in  my  report  to  you  as  President. 
The  reason  is  that  we  have  reached  the  twentieth  milestone  in  our  history 
as  an  Association,  and  it  is  interesting  to  reflect  upon  the  circumstances 
and  conditions  out  of  which  we  were  formed  and  the  fact  that  today  we 
are  a  well-known  and  highly  esteemed  national  association  of  500  mem¬ 
bers  with  common  interests  in  our  chosen  field  of  communications. 

In  looking  over  the  pages  of  the  first  issues  of  our  Federal  Com¬ 
munications  Bar  Journal,  I  find  that  many  of  the  comments  contained 
in  the  reports  of  the  Committees  have  a  striking  resemblance  to  state¬ 
ments  that  are  apt  today.  For  example,  at  the  January  4,  1937,  meeting 
of  the  Executive  Committee  held  at  the  National  Press  Club,  the  Journal 
reports: 
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“Further  consideration  was  had  of  the  report  of  the  Committee  on 
Practice  and  Procedure.  It  developed  that  some  differences  of  opinion  still 
existed,  particularly  with  regard  to  the  Commission’s  rules  regarding  protest 
cases.  The  matter  of  the  revision  of  the  Commission’s  rules  was  referred  for 
joint  consideration  and  recommendation  to  the  Committee  on  Practice  and 
Procedure  and  to  the  Subcommittee  on  Resolutions,  to  report  at  the  next 
meeting  of  the  E.\ecutive  Committee.” 

(Journal,  March,  1937,  p.  6) 

I  think  that  the  present  Chairman  ( Ben  Cottone )  of  our  Committee 
on  Revision  of  the  Commission’s  Rules  would  read  with  considerable 
pleasure  from  the  Journal’s  account  of  the  Executive  Committee’s  re¬ 
flections  upon  the  first  report  of  the  Committee  on  Practice  and  Pro¬ 
cedure,  which  Committee  had  as  its  Chairman  our  distinguished  past 
President,  Horace  L.  Lohnes.  The  Journal  states: 

“The  Committee  on  Practice  and  Procedure  considered  for  several 
months  the  matter  of  proposing  amendments  to  the  Rules  and  Regulations  of 
the  Federal  Communications  Commission.  The  proposed  amendments,  which 
have  primarily  to  do  with  practice  before  the  Broadcast  Division,  were  adopted 
at  a  meeting  of  the  Executive  Committee  held  on  Monday,  January  11,  1937. 
*  ®  •  The  amendments  were  the  result  of  long  and  careful  study  given  to  the 
subject-matter  by  the  Committee  on  Practice  and  Procedure  and  by  the 
Executive  Committee,  and  the  discussion  at  several  successive  meetings  of  the 
Executive  Committee  was  full  and  complete.  The  recommendations  were 
submitted  to  the  Honorable  Anning  S.  Prall,  Chairman  of  the  Federal  Com¬ 
munications  Commission,  on  January  12,  1937,  with  the  reservation  that  the 
presentation  of  the  proposal  for  the  amendment  of  certain  rules  or  regulations 
was  not  to  be  construed  as  implying  that  ‘in  the  opinion  of  either  the  Executive 
Committee  or  the  Committee  on  Practice  and  Procedure,  no  other  or  further 
revision  of  the  Rules  and  Regulations  is  necessary.’  ” 

(Journal,  March,  1937,  p.  2) 

Broadcasting  Magazine  was  reporting  as  fully  the  news  in  1937  as 
it  is  today.  On  March  9,  1937,  a  resolution  was  adopted  by  the  Executive 
Committee  reading  in  part  as  follows: 

“WHEREAS,  an  article  purporting  to  quote  the  text  of  a  memo¬ 
randum  issued  by  the  Chief  Examiner  of  the  Commission  under  date 
of  February  1,  1937,  relating  to  proof  of  financial  ability  of  applicants 
for  radio  permits  appears  on  page  46  of  Broadcasting  Magazine  for 
February  15,  1937,  and 

“WHEREAS,  an  article  purporting  to  set  forth  a  new  policy 
under  which  the  record  in  cases  heard  before  an  Examiner  will  be 
held  open  until  the  Examiner  makes  his  report  appears  on  page  21 
of  Broadcasting  Magazine  for  March  1,  1937,  and 

“WHEREAS,  both  these  articles  relate  to  innovations  in  practice 
before  the  Commission  which  innovations  appear  to  constitute  an 
amendment  to  or  modification  of  Rules  previously  adopted  by  the 
Commission,  and 

“WHEREAS,  no  notice  of  such  changes  has  been  made  avail¬ 
able  to  the  members  of  the  Communications  Bar  Association  except 
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through  the  unofficial  reports  referred  to  above  and  no  notice  of  any 
kind  has  been  available  until  after  the  effective  date  of  such  changes, 

“Now,  THEREFORE,  the  Federal  Communications  Bar  Associ¬ 
ation  through  its  executive  committee  respectfully  requests  that,  ex¬ 
cept  in  emergencies,  it  be  given  an  opportunity  to  comment  upon 
any  changes  in  the  Commission’s  Rules  of  Practice  and  Procedure 
prior  to  the  adoption  of  such  changes.” 

(Journal,  April,  1937,  pp.  3-4) 

The  same  issue  of  the  Journal  describes  the  plans  for  the  Associa¬ 
tion’s  meeting  of  May  10,  1937,  in  a  manner  which  appropriately  could 
be  used  for  our  dinner  this  evening: 

“The  Subcommittee  on  Arrangements  (Ben  S.  Fisher,  Chairman)  is 
making  interesting  plans  for  the  next  meeting  of  the  Association  to  be  held  on 
May  10,  1937.  The  meeting  will  be  held  in  the  Raleigh  Hotel,  preceded  by 
dinner  at  seven  o’clock.  The  Subcommittee  has  arranged  a  program  barren  of 
any  speeches  and  of  any  business  (except  voting  on  the  proposed  amendments 
to  the  Constitution  and  By-Laws,  hereinafter  set  forth  in  this  issue)  but  said 
to  be  well  provided  with  entertainment  features.  Members  miry  bring  as  their 
guests  lawyers  who  are  practicing  before  the  Federal  Communications  Com¬ 
mission,  persons  connected  with  the  telephone,  telegraph,  or  radio  broadcasting 
industries,  and  persons  employed  by  or  in  the  service  of  the  Federal  Communi¬ 
cations  Commission.  Notices  of  the  meeting  will  be  sent  to  each  member  of  the 
Association  by  the  Secretary.  The  dress  will  be  business  clothes.” 

(Journal,  p.  2) 

Finally,  and  in  light  of  the  postponement  of  this  meeting  because  of 
“circumstances  beyond  our  control,”  I  was  amused  to  read  in  the  October, 
1937,  issue  of  the  Journal  about  a  similar  postponement  of  our  first 
annual  meeting.  The  Journal  recites: 

“As  a  result  of  unforeseen  circumstances,  the  Executive  Committee 
found  it  necessary  to  postpone  the  annual  meeting  of  the  Federal  Communica¬ 
tions  Bar  Association  from  October  25,  1937.  This  action  was  taken  on  learning 
that  because  of  the  pendency  of  proceedings  before  the  Commission  renuiring 
the  attendance  of  all  its  members,  the  two  principal  speakers  scheduled  to 
appear  during  the  daytime  sessions  of  the  meeting  would  be  unable  to  attend, 
as  would  also  a  large  number  of  lawyers  and  others  on  the  Commission’s  staff 
whose  presence  would  be  helpful  to  a  successful  meeting.” 

(Journal,  p.  1) 

It  would  be  presumptuous  for  me  to  describe  in  detail  the  many 
activities  of  the  Association  and  of  its  committees  during  the  past  year, 
since  the  committee  chairmen  will  give  their  reports  to  you  this  after¬ 
noon.  Nevertheless,  I  wish  to  emphasize  the  wonderful  cooperation  that 
I  have  received  at  all  times  from  these  chairmen,  their  committees,  and 
your  oflBcers  and  members  of  the  Executive  Committee.  At  times  I  have 
thought  that  I  have  called  on  them  too  often  and  for  too  much,  and 
sometimes  with  insuflBcient  notice,  but  they  have  all  responded  in  a  re¬ 
markable  way  and  with  great  distinction.  I  am  sorry  to  terminate  these 
very  pleasant  working  relationships. 
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Let  me  add  that  there  has  been  developed  in  recent  years  a  spirit 
of  cooperation  between  the  Commission  and  the  Association  which  has 
assisted  greatly  in  carrying  out  the  object  for  which  the  Association  was 
formed,  namely,  “to  promote  the  proper  administration  of  the  Com¬ 
munications  Act  and  to  uphold  the  honor  of  practice  before  the  Com¬ 
mission.”  It  is  my  hope  and  expectation  that  this  cooperative  effort  will 
be  maintained  and  strengthened  in  the  future. 

It  is  with  the  greatest  regret  that  I  come  to  the  end  of  my  term  as 
President  of  this  Association,  but  I  wish  to  thank  all  of  you  for  your 
assistance  and  help,  without  which  none  of  our  aims  and  objectives  will 
ever  be  achieved. 

Percy  H.  Russell,  Jr., 
President,  1955 


Annual  Report  of  the  Treasurer  for  1955 

This  is  the  annual  report  of  the  undersigned.  Treasurer  of  the  Fed¬ 
eral  Communications  Bar  Association,  for  the  year  1955. 

Attached  hereto  as  Exhibit  A  is  the  report  of  the  accountant  for  the 
period  January  19,  1955,  to  January  21,  1956.  In  summary  this  report 
shows  that  as  of  that  date  the  Association  had  total  assets  and  a  net  worth 
in  the  amount  of  $8,459.82,  consisting  of  $3,339.74  cash  and  investments 
in  United  States  savings  bonds  and  savings  associations  of  $5,120.08.  Not 
included  in  this  report  are  the  following  items  represented  by  deposits 
to  the  Federal  Communications  Bar  Association  account  and  checks  on 
hand: 

1.  Sale  of  tickets  to  annual  dinner  $1,040.00 

2.  Dues  20.00 

$1,060.00 

Thus,  as  of  January  27,  1956,  our  cash  position  is  $4,399.74. 

The  report  of  the  accountant  also  shows  that  for  the  period  covered 
our  income  exceeded  our  expenditures  by  $1,520.19.  However,  as  shown 
therein,  during  that  period  there  was  income  from  the  sale  of  tickets  for 
the  1956  annual  dinner  of  $2,810.00  and  expenditure  of  $988.31.  It  is 
expected  that  a  considerable  amount  more  will  be  expended  for  the 
annual  dinner.  Last  year  the  income  from  the  sale  of  tickets  was  $3,660.00 
and  the  expenditures  were  $3,886.26. 

As  of  this  date  the  Association  has  485  members,  13  of  whom  are  de¬ 
linquent  in  their  dues.  Pursuant  to  the  by-laws  of  the  Association  the 
delinquent  members  were  notified  by  letter  from  the  Secretary  of  Janu¬ 
ary  9,  1956,  that  unless  they  paid  dues  within  30  days  their  membership 
in  the  Association  would  be  terminated.  A  list  of  the  13  delinquent  mem¬ 
bers  is  attached  hereto  and  marked  “Exhibit  B.”  Thus,  in  event  these 
members  have  not  paid  their  dues  within  30  days  from  January  9,  pur- 
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suant  to  the  by-laws,  their  names  should  be  stricken  from  the  Associa¬ 
tion’s  records  and  their  memberships  terminated. 

The  financial  reports  are  prepared  on  a  cash  basis  and  the  annual 
dinner  distorts  such  a  cash  statement  because  much  of  the  revenue  from 
the  dinner  is  collected  just  before  the  statements  are  prepared  and  a 
considerable  part  of  the  expenses  paid  later.  On  a  straight  cash  basis  the 
year  ended  January  21,  1956,  was  better  than  the  preceding  year  in  that 
the  Association  received  more  funds  than  it  disbursed.  This  is  reflected 
in  the  increased  net  worth.  Interest  accrued  on  funds  deposited  with 
Hyattsville  Building  Association  has  not  been  recorded. 

In  comparing  the  receipts  for  the  year  ended  January  21,  1956, 
against  last  year,  it  is  noted  that  receipts  from  dues  are  less,  although 
there  has  been  a  decrease  in  the  delinquency  rate.  Receipts  from  lunch¬ 
eons  have  increased,  reflecting  better  attendance  or  more  luncheons. 
Bar  Journal  subscriptions  receipts  are  up  from  $43.75  in  the  previous 
year  to  $255.75  for  the  year  just  ended. 

Receipts  of  the  Association  have  increased  substantially,  indicating 
increased  activities  by  the  Association.  Services  rendered  to  the  mem¬ 
bers  by  means  of  publications  and  mimeographed  notices  amounted  to 
$1,794.21  for  the  year  ended  January  21,  1956,  as  against  $937.35  for  the 
previous  year. 

The  arrangement  under  which  a  certified  public  accountant  is  em¬ 
ployed  by  the  Association  to  work  under  the  direction  and  supervision 
of  the  Treasurer  has  proved  in  practice  to  be  very  good.  Among  the 
objectives  accomplished  are  the  fact  that  a  complete  and  up-to-date  set 
of  financial  records  is  maintained  and  the  Association’s  accounts  are  kept 
current;  complete,  accurate,  and  up-to-date  membership  records  are 
maintained;  a  monthly  and  meaningful  financial  report  is  available  for 
the  Executive  Committee;  and  the  new  Treasurer  will  be  able  to  assume 
his  oflRce  upon  election  and  to  continue  the  functions  of  the  office  with¬ 
out  interruption.  Your  outgoing  Treasurer  endorses  this  system  very 
highly. 

Respectfully  submitted, 

Dwight  D.  Doty,  Treasurer 

[Exhibits  omitted] 
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Committee  Reports 

Report  of  Membership  Committee 

Following  the  recommendation  of  last  year’s  chairman,  the  mem¬ 
bership  committee  periodically  sent  invitations  to  join  the  association 
to  all  attorneys  newly  admitted  to  practice  before  the  Federal  Com¬ 
munications  Commission.  Thus,  a  total  of  166  invitations  were  dispatched 
during  the  period  from  January  1,  1955,  through  January  21,  1956.  How¬ 
ever,  the  results  of  these  invitations  have  been  somewhat  discouraging  in 
that  only  31  applications  have  been  received.  Of  these,  24  have  been 
admitted  to  membership;  the  other  7  applications  are  now  being 
processed. 

The  pertinent  membership  statistics,  as  of  January  21,  1956,  are  as 
follows: 


Membership  as  of  January  20,  1955,  according  to 


report  of  1954-1955  Membership  Committee 

510 

New  members  added  during  1955 

24 

534 

Net  decrease  in  members  during  1955 

for  non-payment  of  dues 

30 

Members  deceased  during  1955 

4 

Members  resigned  during  1955 

15 

49 

Total  membership 

485 

Net  decrease  in  membership 

during  1955 

25 

Your  committee  believes  that  the  Executive  Committee  may  wish  to  re¬ 
view  the  entire  question  of  solicitation  of  new  members  in  the  light  of 
the  very  limited  response  to  the  program  of  the  past  two  years.  It  seems 
fairly  evident  that  only  those  lawyers  who  are  engaged  in  active  practice 
before  the  Federal  Communications  Commission  are  interested  in  mem¬ 
bership  in  the  association. 

I  wish  to  express  my  sincere  appreciation  for  the  helpful  guidance 
and  cooperation  of  Arthur  H.  Schroeder  and  Russell  Rowell,  the  other 
members  of  the  Membership  Committee. 

Philip  Bergson,  Chairman 

Report  of  the  Broadcast  Subcommittee  of  the  Practice  and  Procedure 
Committee  for  the  Year  1955 

The  Practice  and  Procedure  Committee  generally  functions  through 
its  Broadcast  and  Non-Broadcast  Subcommittees.  As  their  names  imply, 
the  former  directs  its  attention  to  practice  and  procedure  matters  in  the 
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broadcast  field  and  the  latter  to  such  matters  in  non-broadcast  fields. 
Mr.  Smith,  as  Co-Chairman  of  the  Practice  and  Procedure  Committee  and 
Chairman  of  the  Non-Broadcast  Subcommittee,  will  submit  a  report  re¬ 
lating  to  the  activities  of  the  Non-Broadcast  Subcommittee.  This  report 
deals  with  the  activities  of  the  Broadcast  Subcommittee  during  the  year 
1955. 

In  connection  with  its  work,  this  Subcommittee  enjoyed  excellent 
cooperation  and  consideration  from  the  Officers  and  Executive  Com¬ 
mittee  of  the  Association  and  the  Commission  and  its  staff.  The  follow¬ 
ing  are  the  major  matters  considered  by  this  Subcommittee  during  the 
past  year  and  on  which  comments  and/or  recommendations  were  sub¬ 
mitted  to  the  Executive  Committee  for  its  consideration. 

1.  Proposed  amendments  to  Section  309(c)  of  the  Communications 
Act. 

2.  Proposed  amendments  to  Section  5(c)  of  the  Communications 
Act. 

3.  Proposed  amendments  to  Section  409(c)  of  the  Communications 
Act. 

4.  The  functions  of  the  Commission’s  Office  of  Opinions  and 
Review. 

5.  Proposed  revisions  of  F.C.C.  Form  301. 

6.  The  Hoover  Commission  Report  to  the  Congress  on  Legal  Serv¬ 
ices  and  Procedure. 

In  connection  with  several  of  the  foregoing,  one  or  more  members 
of  this  Subcommittee  also  attended  meetings  of  the  Executive  Committee 
of  the  Association  and  participated  in  discussions  relating  thereto. 

Early  in  1955,  the  Commission  sought  the  advice  of  the  Association 
with  respect  to  the  problems  encountered  in  the  selection  of  the  report¬ 
ing  service  for  hearings.  At  the  request  of  the  Executive  Committee, 
the  Co-Chairmen  of  Ae  Practice  and  Procedure  Committee  met  with 
the  Commission’s  staff  and  the  Chief  Hearing  Examiner  to  consider 
these  problems.  Thereafter,  the  Co-Chairmen  studied  data  relating  to 
bids  and  contracts  for  the  reporting  service  for  the  past  few  years  and 
prepared  and  submitted  recommendations  which  they  felt  would  be 
helpful  in  solving  the  problems  encountered.  These  recommendations 
were  adopted  by  the  Commission;  and  a  recent  check  indicates  that  the 
results  accomplished  thereby  are  completely  satisfactory.  It  was  under¬ 
stood,  however,  that  if  at  a  later  date  the  new  methods  employed  as  a 
result  of  these  recommendations  did  not  solve  the  problems  to  which 
they  were  directed,  the  matter  would  again  be  submitted  to  the  Associa¬ 
tion  for  its  further  consideration. 

Parker  D.  Hancock, 

Co-Chairman  of  the  Practice  and  Pro¬ 
cedure  Committee  and  Chairman  of 
the  Broadcast  Subcommittee  of  the 
Practice  and  Procedure  Committee. 


t 
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Report  of  the  Non-Broadcast  Committee  of  the  Practice  and  Pro¬ 
cedure  Committee  for  the  Year  1955 

The  Practice  and  Procedure  Committee  is  divided  into  Broadcast 
and  Non-Broadcast  Subcommittees.  Whereas  the  Broadcast  Subcommit¬ 
tee  devotes  its  attention  to  rules  and  regulations  relating  to  practice  and 
procedure  in  the  broadcast  field  the  Non-Broadcast  Subcommittee  directs 
its  attention  to  rules  and  regulations  relating  to  practice  and  procedure 
in  the  Safety  and  Special  Services  and  Common  Carrier  activities  of  the 
Commission.  The  Broadcast  Committee  through  its  chairman,  Parker 
D.  (Bud)  Hancock,  submits  a  separate  report  relating  to  its  activities. 
The  activities  of  the  Non-Broadcast  Committee  during  the  year  1955  are 
set  forth  herein. 

The  primary  activity  of  the  Non-Broadcast  Subcommittee  this  year 
related  to  recommendations  respecting  proposed  amendments  to  Section 
309(c)  of  the  Communications  Act.  In  considering  the  provisions  of 
S.  1648,  A  Bill  to  Amend  the  Communications  Act  in  Regard  to  Protests 
of  Grants  of  Instruments  of  Authorization  Without  Hearing,  as  recom¬ 
mended  by  the  Federal  Communications  Commission,  the  Subcommittee 
recommended  that  the  Executive  Committee  support  the  proposed  re¬ 
visions  with  the  exception  that  the  Subcommittee  believed  that  a  person 
who  is  a  common  carrier  or  quasi  common  carrier  should  retain  full 
standing  to  protest  a  grant  without  hearing  of  an  additional  similar 
service  to  that  furnished  by  the  protestant,  and  that  such  protestant 
should  have  an  absolute  right  to  maintenance  of  the  status  quo  pending 
a  final  disposition  of  the  case. 

These  recommendations  were  presented  to  the  Executive  Committee. 
In  its  final  action  the  Executive  Committee  failed  to  adopt  the  recom¬ 
mendations  of  the  Subcommittee  and  offered  no  explanation  for  its  action. 
The  recommendations  of  the  Subcommittee  were  based  upon  extensive 
study  by  individual  members  thereof  as  well  as  upon  joint  discussions 
had  at  several  meetings.  It  is  believed  and  recommended  that  the  Execu¬ 
tive  Committee  should  follow  a  policy  of  reporting  the  reasons  for  any 
unfavorable  action,  or  failure  to  take  action,  upon  a  subcommittee’s 
report  or  recommendations. 

The  Subcommittee,  through  its  chairman,  participated  with  the 
chairman  of  the  Subcommittee  on  Broadcast  Practice  and  Procedure  in 
making  recommendations  to  the  Commission  regarding  criteria  to  be 
established  in  the  selection  of  reporting  services  for  hearings.  Data  were 
obtained  with  respect  to  bids  and  contracts  for  the  reporting  service 
during  the  past  several  years.  These  were  analyzed  and  recommenda¬ 
tions  were  prepared  and  submitted  to  the  General  Counsel  of  the  Com¬ 
mission  to  assist  him  in  the  selection  of  a  reporting  service.  The  final 
action  of  the  Commission  was  consistent  with  the  criteria  submitted. 

The  Committee  also  met  to  consider  specific  problems  relating  to 
non-broadcast  practices  and  procedures.  The  Commission  appointed 
representatives  to  cooperate  with  the  Committee  which  received  full  co- 
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operation  from  the  Commission  representatives.  It  must  be  reported, 
however,  that  much  work  remains  to  be  done  and  tliat  much  more  vigor¬ 
ous  action  in  this  field  than  evidenced  by  your  Subcommittee  this  year 
is  highly  desirable. 

E.  Stratford  Smith 
Co-Chairman  of  the  Practice  and  Pro¬ 
cedure  Committee  and  Chairman  of 
the  Non-Broadcast  Subcommittee  of 
the  Practice  and  Procedure  Com¬ 
mittee. 

Report  of  the  Committee  on  Professional  Ethics 
and  Grievances  for  the  Year  1955 

1.  Your  Committee  has  received  no  complaints  of  violations  of  the 
Association’s  canons  of  ethics  since  the  last  annual  meeting  of  the  Asso¬ 
ciation,  nor  has  your  Committee  been  requested  to  prepare  an  opinion 
on  the  subject. 

2.  On  April  12,  1955,  there  was  referred  to  your  Committee  by  you 
a  letter  from  the  Honorable  Orie  L.  Phillips,  Chairman  of  the  American 
Bar  Association’s  Special  Committee  on  Disciplinary  Procedures,  and  also 
a  report  of  that  Special  Committee,  together  with  a  request  for  a  written 
report  containing  any  suggestions  for  changes  or  revisions.  The  Com¬ 
mittee,  after  careful  consideration,  advised  that  it  had  no  suggestion  for 
changes  or  revisions. 

3.  During  the  year  your  Committee  also  considered  certain  portions 
of  the  recommendations  of  the  Hoover  Report  on  Legal  Services  and 
Procedures  as  they  pertain  to  eligibility  to  practice  before  the  Commission 
and  as  to  disciplinary  procedures  recommended  therein.  Your  Committee 
understands  that  the  Executive  Committee  has  not  yet  taken  any  action 
on  these  recommendations. 

4.  During  the  year  there  were  two  resignations  from  the  Commit¬ 
tee:  one  by  the  Honorable  Burton  K.  Wheeler,  and  the  other  by  the 
Honorable  Frank  W.  Wozencraft. 

Paul  A.  Walker,  Chairman 

Report  of  the  Committee  on  the  Annual  Banquet 

This  is  the  annual  report  for  the  Banquet  Committee  of  the  Asso¬ 
ciation  for  the  current  year  of  operation. 

In  view  of  the  fact  that  the  functions  of  this  Committee  relate  solely 
to  the  banquet,  which  takes  place  on  this  date  and  commences  within 
a  few  hours  from  now,  the  report  of  the  Committee  will  relate  solely  to 
suggested  recommendations  for  future  operation. 

At  the  appropriate  time  of  the  year  when  selection  of  the  date  for 
the  Annual  Banquet  is  under  consideration,  it  is  recommended  that 
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various  dates  be  ascertained  and  checked  against  any  significant  sched¬ 
uled  events  which  might  conflict  with  the  engagements  of  the  various 
F.C.C.  Commissioners,  members  of  the  judiciary,  members  of  Congress, 
or  other  important  guests  of  the  Association.  In  the  past  few  years  the 
Association  has  had  unfortunate  experiences  when  the  date  of  the  ban¬ 
quet  has  been  selected  and  all  commitments  made  with  a  Washington 
hotel,  for  the  printing  of  tickets,  issuance  of  announcements,  engagement 
of  talent,  etc.,  and  it  has  become  necessary  to  change  the  date  of  the 
banquet  because  of  conflicts.  Obviously,  these  changes  are  not  only 
added  expense  to  the  Association  but  result  in  material  work  for  the 
Committee  to  alter  the  banquet  for  a  subsequent  date.  Under  the  fore¬ 
going  procedure,  it  is  hoped  that  when  a  date  for  the  banquet  is  finally 
selected  that  it  will  not  cause  the  conflicts  which  have  arisen  in  the  past, 
and  that  it  should  be  adhered  to. 

Secondly,  it  is  recommended  in  subsequent  years  that  consideration 
be  given  to  holding  the  banquet  on  a  date  other  than  a  Friday.  This  has 
been  a  custom  which  has  been  carried  out  for  many  years.  Each  year 
there  are  the  usual  complaints  from  quite  a  number  of  the  members  of 
the  Association  to  holding  the  banquet  on  Friday  due  to  numerous 
causes,  most  important  of  which  is  the  religious  factor.  We  find  that  the 
hotels  can  usually  offer  a  better  menu  when  a  single  menu  is  prescribed 
in  lieu  of  an  alternative  menu.  The  latter,  of  course,  is  more  costly  to 
the  Association.  In  addition,  the  scheduled  dates  for  banquets  main¬ 
tained  by  the  various  hotels’  banquet  departments  are  normally  less 
congested  during  other  days  in  the  week  and  would  thereby  offer  a 
greater  selection  of  dates  for  the  banquet  of  the  Association. 

I  wish  to  express  my  sincere  thanks  and  appreciation  to  all  of  the 
members  of  the  Banquet  Committee  who  have  worked  willingly  and 
diligently  in  completing  the  multitude  of  arrangements  for  the  banquet 
for  this  year. 

Corwin  R.  Lockwood,  Jr.,  Chairman 


Report  of  the  Committee  on  the  Annual  Outings 

introduction 

On  February  II,  1955,  pursuant  to  Presidential  action,  the  following 
Association  members  (with  the  number  of  years  each  is  to  serve)  were 
appointed  to  the  Committee  on  Annual  Outings: 


Philip  M.  Baker 

(1) 

Vincent  A.  Pepper 

(1) 

Leonidas  P.  B.  Emerson 

(1) 

William  S.  Green 

(2) 

Richard  Hildreth 

(1) 

Aloysius  B.  McCabe 

(2) 

John  B.  Jacob 

(1) 

Alfred  C.  Cordon,  Jr. 

(3) 

Norman  E.  Jorgensen 

(1) 

Howard  J.  Schellenberg,  Jr.  (3) 

Harry  J.  Ockershausen 

(1) 
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Second  Annual  Spring  Outing 

The  first  task  of  the  Committee  was  to  plan  and  organize  the  Second 
Annual  Spring  Outing  of  the  Association.  Accordingly,  the  Committee 
held  its  first  meeting  on  Friday,  March  4,  1955. 

It  was  agreed  that  the  Spring  Outing  should  be  held  in  the  early 
part  of  May  so  as  not  to  conflict  with  either  the  Convention  of  The 
National  Association  of  Radio  and  Television  Broadcasters  or  with  the 
annual  outing  of  the  District  of  Columbia  Bar  Association,  and  an 
extensive  investigation  was  made  of  the  various  clubs  in  the  Washington 
area  in  order  to  secure  a  suitable  location  for  the  affair. 

The  Second  Annual  Spring  Outing  of  our  Association  which,  as  in 
the  past,  is  for  members  only,  was  held  on  May  2,  1955,  at  the  Prince 
Georges  Golf  and  Gountry  Glub.  The  occasion  was  well  advertised  by 
an  appropriate  announcement,  followed  by  a  letter  and  postcards.  A 
copy  of  the  letter  and  an  announcement  is  attached  to  the  original  of 
the  instant  report. 

Forty -seven  tickets,  at  $6.50  per  person,  were  sold,  representing 
$305.50.  Our  disbursements  were  somewhat  more  than  that  figure  and 
are  as  follows: 


Hill  Printing  Gompany  (tickets  and  lapel  cards) . $  28.56 

A1  Houghton  (Goff  Professional,  Prince  Georges  Goff 

and  Gountry  Glub ) .  76.25 

Prince  Georges  Goff  and  Country  Club  (dinners,  bar 

chits,  beer,  tax,  gratuities) .  256.50 

Dow,  Lohnes  and  Albertson  (paper  for  announcements 

and  postage  for  mailing) .  21.62 


Total  . $382.93 


For  this  Outing,  the  Association  obtained  the  use  of  all  of  the 
facilities  of  the  Club  for  the  day.  As  in  the  past,  the  feature  of  the 
Outing  was  a  golf  tournament  for  which  prizes  were  awarded  under  the 
Calloway  Handicap  System.  In  addition,  prizes  were  awarded  in  a 
putting  contest,  driving  contest,  and  a  hole-in-one  contest. 

Following  the  day’s  athletic  activities,  the  members  enjoyed  dinner 
in  the  clubhouse,  at  which  time  prizes  were  awarded. 

Apparently,  all  of  the  members  who  attended  the  Second  Spring 
Outing  expressed  satisfaction  with  the  affair.  It  was  the  consensus  of 
opinion  of  the  Committee  that,  despite  the  fact  that  the  Outing  was  not 
a  complete  financial  success,  it  should  be  continued  next  year. 

Several  suggestions  have  been  received  for  increasing  attendance 
next  year.  It  is  felt  that  Monday  may  be  inappropriate  for  such  an 
outing  since,  after  the  week  end,  it  is  somewhat  difficult  for  an  attorney 
to  be  away  from  his  desk  on  that  day.  Accordingly,  Friday  and  Saturday 
have  been  suggested  as  alternative  days.  However,  it  is  difficult  to 
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secure  the  facilities  of  a  Club  over  the  week  end.  It  has  also  been  sug¬ 
gested  that  a  more  concerted  effort  be  made  to  have  all  Federal  Com¬ 
munications  Commission  hearings  continued  on  the  day  that  the  Spring 
Outing  is  held.  Efforts  along  that  line  proved  unsuccessful  this  year.  It 
is  the  opinion  of  the  Chairman  of  this  Committee  that  the  Spring  Outing 
would  oe  a  complete  financial  success  if  each  firm  practicing  communi¬ 
cations  law  purchased  at  least  one  ticket.  This  year,  several  firms,  who 
specialize  in  communications  law,  were  not  represented.  In  addition, 
consideration  should  be  given  to  choosing  a  new  club  in  the  hope  of 
stimulating  interest,  although  it  is  also  felt  that  the  Prince  Georges  Golf 
and  Gountry  Glub  did  a  commendable  job. 

Annual  Fall  Outing 

In  August,  plans  were  started  for  the  Annual  Fall  Outing.  It  was 
decided  that  it  would  be  desirable,  if  practical,  to  have  that  Outing  at 
Twin  Oaks  in  Vienna,  Virginia,  the  home  of  the  late  Horace  M.  Lohnes. 
The  Executive  Gommittee  took  formal  action  on  this  matter  and  endorsed 
our  suggestions. 

The  Ghairman  attended  a  meeting  of  the  Executive  Gommittee  of 
our  Association  on  September  3,  1955,  and  informed  the  Gommittee  of 
the  proposed  preliminary  plans.  The  Executive  Gommittee  approved 
the  date  of  October  15,  1955,  and  authorized  the  Gommittee  to  proceed 
as  it  saw  fit  with  the  plans  for  the  affair.  Later,  Mrs.  Horace  M.  Lohnes 
extended  to  us  the  privilege  of  using  Twin  Oaks  for  the  Fall  Outing. 
This  invitation  was  accepted. 

A  letter  was  mailed  to  all  members  of  the  Association  on  September 
20,  1955,  announcing  the  affair.  A  copy  of  the  document  is  attached  to 
the  original  of  the  instant  report. 

At  the  Fall  Outing,  as  at  the  Spring  Outing,  we  had  perfect  weather 
and  over  650  people  attended. 

The  breakdown  of  receipts  and  expenses  for  the  Fall  Outing  is  as 


follows: 

Receipts: 

Gash  . . 

. $  177.00 

Ghecks  . . 

.  3,678.00 

$3,855.00 

Expenses : 

Food,  beverages,  services, 
miscellaneous  . 

. $2,414.22 

Printing  . 

.  48.96 

Flowers  for  non-attending 
lady  F.G.G.  officials . 

.  51.00 

Refunds  . 

.  30.00 

2,544.18 

$1,310.82 


Profit 
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Following  the  procedure  established  two  years  ago,  the  Association 
itself  invited  the  Commissioners  and  all  of  the  Commission  Staff,  here¬ 
tofore  invited  by  individual  members  of  the  Association.  A  similar  invi¬ 
tation  was  extended  to  the  Justices  of  the  United  States  Supreme  Court 
and  the  Justices  of  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  circuit.  In  addition,  members  of  the  Senate  Interstate 
and  Foreign  Commerce  Committee  and  the  House  Interstate  and  Foreign 
Commerce  Committee  were  invited  to  attend.  As  in  the  past.  Dr.  William 
T.  Gibb  acted  as  physician. 

An  outstanding  feature  of  the  event  was  the  Notre  Dame-Michigan 
football  game  color  telecast,  which  was  viewed  by  members  on  sets, 
capable  of  receiving  color,  obtained  through  the  courtesy  of  RCA. 

One  of  the  problems  which  faced  the  Committee  in  years  past  in 
connection  with  the  Fall  Outing  was  the  necessity  for  calling  upon 
various  members  to  assist  in  parking  cars.  However,  this  year,  it  was 
agreed  to  request  assistance  from  Georgetown  University  Law  School 
and  George  Washington  University  Law  School  to  help  with  the  parking 
detail.  Both  schools  were  contacted,  students  were  obtained  and  per¬ 
formed  ably.  A  copy  of  a  letter  dated  October  6,  1955,  concerning  the 
matter  is  attached  to  the  original.  It  is  felt  that  the  idea  of  having  law 
students  assist  with  the  parking  detail  works  out  very  well  and  is  bene¬ 
ficial  to  the  students  as  well  as  to  the  Association.  In  that  connection, 
next  year  the  students  should  be  advised  to  wear  informal  clothing. 

As  in  the  past,  the  highlight  of  the  outing  was  the  annual  softball 
game  between  the  Federal  Communications  Commission  and  the  Asso¬ 
ciation,  with  the  Association  retaining  possession  for  the  third  straight 
year  of  the  trophy  donated  by  the  National  Association  of  Radio  and 
Television  Broadcasters. 

Conclusion 

The  Chairman  of  this  Committee  wishes  to  state  that  each  and  every 
member  of  the  Committee  performed  above  and  beyond  the  call  of  duty. 
If  the  Outings  were  in  any  way  successful,  it  was  due  to  the  untiring 
efforts  of  the  members  of  the  Committee  who  were  willing  to  do  every¬ 
thing  possible  to  make  both  Outings  a  success.  Their  efforts  included 
after-hours  trips  to  the  Clubs,  the  making  of  numerous  phone  calls  and 
the  compiling  of  accurate  and  complete  reports  of  the  financial  end  of 
the  affairs.  In  short,  no  Chairman  could  ask  for  a  better  Committee  and 
it  has  been  a  very  real  pleasure  to  serve  with  each  one  of  them. 

Thomas  H.  Wall,  Chairman 

Report  of  the  1955  Luncheon  Committee 

The  1955  Luncheon  Committee  was  appointed  February  18,  1955, 
and  formulated  its  plans  at  a  meeting  held  on  March  4,  1955.  Upon  re- 


Journal  of  the  Federal  Communications  Bar  Association  57 

ceiving  approval  of  its  plans  at  a  March  10,  1955,  meeting  of  the  Execu¬ 
tive  Committee,  the  Luncheon  Committee  proceeded  to  provide  for  a 
regular  monthly  luncheon  series. 

Commencing  in  March  of  1955  and  concluding  in  January  of  1956, 
a  luncheon  was  held  each  month  except  for  the  summer  months  of  July 
and  August.  Pertinent  details  respecting  the  nine  luncheons  are  as 
follows: 

1.  March  30,  1955.  Harry  M.  Plotkin  and  Richard  S.  Salant  dis¬ 
cussed  television  network  regulations  in  relation  to  the  UHF  problem. 
FCBA  oflBcers  and  members  of  the  Executive  Committee  sat  at  the  head 
table.  The  total  attendance  was  177,  including  the  two  guest  speakers. 

2.  April  27,  1955.  Ted  Pierson  and  Marcus  Cohn  discussed  sub¬ 
scription  television.  Chairmen  of  the  various  FCBA  committees  sat  at 
the  head  table.  The  total  attendance  was  101,  including  the  two  guest 
speakers. 

3.  May  17,  1955.  Chairman  George  C.  McConnaughey  was  the 
speaker.  The  remaining  Commissioners  were  guests  of  the  Association 
and  sat  at  the  head  table.  The  total  attendance  was  109,  including  the 
seven  guest  Commissioners. 

4.  ]une  14,  1955.  Chief  Examiner  James  D.  Cunningham  was  the 
speaker  and  his  twelve  fellow  Examiners  sat  at  the  head  table.  The  total 
attendance  was  87,  including  the  thirteen  Examiners,  all  of  whom  were 
guests  of  the  Association. 

5.  September  22,  1955.  Edward  F.  Kenehan,  who  had  become 
Chief  of  the  Broadcast  Bureau  on  August  1,  1955,  addressed  the  mem¬ 
bers.  Five  division  chiefs  of  the  Broadcast  Bureau  were  the  guests  of 
the  Association  and  sat  at  the  head  table  with  FCBA  officers.  The  total 
attendance  was  81,  including  the  six  guests. 

6.  October  17,  1955.  Commissioner  Richard  A.  Mack  was  the 
speaker.  Head  table  guests  included  the  other  six  Commissioners  and 
Examiner  Fanney  N.  Litvin  who  was  honored  upon  her  retirement  after 
thirty  years  of  federal  service.  The  total  attendance  was  99,  including 
the  eight  guests. 

7.  November  15,  1955.  J.  Smith  Henley,  then  Assistant  General 
Counsel  in  charge  of  Litigation,  was  the  speaker  and  the  head  table 
guests  were  the  chiefs  of  the  various  bureaus  and  offices  of  the  Commis¬ 
sion.  The  total  attendance  was  73,  including  the  twelve  guests. 

8.  December  6,  1955.  Vincent  T.  Welch  and  T.  A.  M.  Craven  dis¬ 
cussed  the  question  of  what  changes,  if  any,  should  be  made  in  the  exist¬ 
ing  television  allocation  plan.  Chairmen  of  the  various  FCBA  committees 
sat  at  the  head  table.  The  total  attendance  was  86,  including  the  two 
guest  speakers. 

9.  January  12,  1956.  Ralph  Hardy  (Vice  President  of  CBS)  and 
Rev.  Joseph  M.  Snee,  S.  J.  (a  member  of  the  faculty  of  the  School  of  Law 
of  Georgetown  University)  discussed  pubhc  access  for  radio  and  tele- 
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vision  at  judicial  and  congressional  proceedings.  In  addition  to  the 
speakers  and  certain  officers  of  the  Association,  the  following  guests  sat 
at  the  head  table:  Chief  Judge  Walsh  of  the  Municipal  Court  of  Appeals, 
Dean  Dugan  of  Georgetown’s  Graduate  School  of  Law,  NARTB  V.  P, 
John  Meagher,  and  F.C.C.  Ghief  Engineer,  Ed  Allen.  The  total  attend¬ 
ance  was  60,  including  the  six  guests. 

The  total  attendance  at  the  nine  luncheons  was  873,  including  58 
guests.  Thus,  the  average  attendance  at  this  year’s  luncheons  was  97, 
including  six  guests. 

An  admission  charge  of  $3.00  was  made  at  each  of  the  nine  lunch¬ 
eons.  This  money  was  forwarded  to  the  FGBA  Treasurer  together  with 
the  hotel’s  total  charges.  Deducting  the  total  collections  from  the  total 
hotel  charges  left  the  amount  of  $36.40  which  could  be  applied  to  the 
mailing  costs  respecting  the  luncheon  notices.  Thus,  it  appears  that  the 
1955  luncheon  program  series  operated  on  a  self-sustaining  basis. 

Your  committee  recommends  that  the  practice  of  holding  luncheons 
each  month  be  continued  during  the  coming  year.  In  that  connection, 
there  is  attached  hereto  for  the  information  of  next  year’s  luncheon  com¬ 
mittee  a  statement  of  the  manner  in  which  your  committee  functioned 
during  the  current  year. 

R.  Russell  Eagan,  Chairman 

Report  of  the  Louis  G.  Caldwell  Memorial  Award  Committee 

The  Louis  G.  Caldwell  Memorial  Award  Committee  has  held  two 
meetings  during  the  past  year.  The  first  on  October  4,  1955,  and  the 
second  on  January  24,  1956.  At  the  October  4  meeting  the  Committee 
unanimously  agreed  that  the  criteria  to  be  used  in  making  the  award  be 
changed  from: 

“The  award  is  to  be  made  from  time  to  time  to  a  member  of  the 
Federal  Communications  Bar  Association  for  distinguished  and  im¬ 
portant  contributions,  as  a  legal  practitioner  to  the  advancement  of 
radio  jurisprudence.” 

to 

“The  award  is  to  be  made  from  time  to  time  to  an  individual  for 
a  distinguished  and  important  contribution  to  the  advancement  of 
communications  jurisprudence.” 

The  changed  criteria  eliminated  the  requirement  that  the  recipient 
of  the  award  be  a  member  of  the  Federal  Communications  Bar  Associa¬ 
tion  and  that  the  award  be  made  for  a  contribution  by  such  member  as 
a  legal  practitioner.  The  new  criteria  also  broadened  the  definition  to 
communications  jurisprudence  rather  than  radio  jurisprudence.  The 
Committee  also  recommended  against  a  medal  as  an  award  and  suggested 
in  lieu  thereof  that  a  recipient  receive  a  scroll  and  an  award  of  $250  or 
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cl  tangible  gift  of  equivalent  value.  The  Committee  recommended  that 
the  award  should  be  made  upon  the  recommendation  of  the  Louis  G. 
Caldwell  Memorial  Committee,  subject  to  the  approval  of  the  Executive 
Committee  of  the  Association,  the  latter  having  the  power  to  reject  the 
nomination  made  by  the  Award  Committee  but  with  no  power  of  sub¬ 
stitution. 

The  recommendations  made  at  the  meeting  of  October  4  were  for¬ 
warded  to  the  Executive  Committee  which  on  October  18,  1955,  ap¬ 
proved  the  recommendation  for  the  changed  criteria.  At  the  November 
meeting  of  the  Executive  Committee  the  recommendation  that  a  scroll 
and  a  suitable  gift  or  cash  be  awarded  instead  of  a  medal  was  approved. 
The  Executive  Committee  left  to  the  discretion  of  the  Award  Committee 
the  value  of  the  gift  or  the  amount  of  the  cash  award  subject  to  the  limi¬ 
tation  that  it  was  not  to  exceed  $250. 

At  the  meeting  of  January  24,  1956,  the  Award  Committee  gave  con¬ 
sideration  to  the  matter  of  making  a  posthumous  award  to  one  of  its 
members  now  deceased.  After  considerable  discussion  it  was  decided 
that  it  was  advisable  and  desirable  that  the  award  be  made  to  a  living 
member.  The  Committee  then  gave  consideration  to  suggestions  and 
recommendations  which  had  been  made  by  the  membership  as  to 
nominees  for  receiving  the  award.  After  considerable  discussion  the 
Committee  unanimously  agreed  that  the  Louis  G.  Caldwell  Memorial 
Award  should  be  made  to  John  W.  Willis,  Editor  of  the  Federal  Com¬ 
munications  Bar  Journal,  for  an  important  and  distinguished  contribu¬ 
tion  to  the  advancement  of  communications  law  and  his  untiring  eflForts 
in  bringing  recognization  to  the  Federal  Communications  Bar  Journal 
as  a  distinguished  publication  reflecting  credit  upon  the  Association. 

The  Committee  recommended  that  a  suitable  scroll  be  given  to  the 
recipient  of  the  award  and  that  in  addition  he  be  given  either  a  gift 
having  a  value  of  not  less  than  $250  or  $250  cash.  The  present  Com¬ 
mittee  has  not  arranged  for  a  scroll  and  it  recommends  that  the  1956 
Louis  G.  Caldwell  Memorial  Award  Committee  undertake  as  its  first 
order  of  business  the  design  and  wording  of  a  suitable  scroll  for  presen¬ 
tation  to  the  recipient  of  the  award,  and  that  the  new  Committee  ascer¬ 
tain  from  the  recipient  his  preference  between  a  gift  or  cash  and  make 
such  arrangements  as  may  be  necessary  for  delivery  of  either  a  gift  or 
cash  as  the  case  may  be. 

The  action  and  recommendations  of  the  Award  Committee  have  been 
approved  by  the  Executive  Committee. 

William  A.  Porter,  Chairman 

Report  of  the  Committee  on  Cooperation  With  Hearing  Examiners 

During  the  year  1955,  this  Committee  centered  its  activities  on  one 
project  which  was  the  preparation  of  a  Hearing  Manual.  A  draft  of  this 
Manual  was  prepared  by  the  Committee  in  cooperation  with  the  Staff 
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Committee  of  the  Federal  Communications  Commission  under  Colonel 
Cunningham.  This  draft  was  presented  to  the  Executive  Committee  of 
the  Association.  The  Executive  Committee  reviewed  this  proposal,  made 
substantial  changes,  and  forwarded  it  to  the  Commission. 

The  Commission  subsequently  decided  to  hold  a  rule-making  pro¬ 
ceeding  to  determine  whether  or  not  the  Manual  should  be  adopted,  as 
proposed,  and  whether  it  should  be  incorporated  in  the  Rules  or  merely 
issued  as  a  guide.  Only  four  comments  were  filed  by  interested  parties 
in  this  proceeding.  Comments  were  equally  divided  as  to  whether  or 
not  the  Manual  should  be  incorporated  in  the  Rules  or  adopted  as  a 
guide.  As  a  result  of  the  comments,  substantial  changes  were  made  in 
the  Manual  as  proposed  by  the  Bar  Association.  However,  on  January 
11,  1956,  the  Commission  issued  a  Hearing  Manual  for  Comparative 
Broadcast  Proceedings  as  a  guide  to  the  Examiners,  Commission  and 
Bar. 

Robert  L.  Heald,  Chairman 

Report  of  Committee  on  Legislation 

Although  it  is  customary  to  outline  in  the  Report  of  the  Committee 
on  Legislation  the  bills  introduced  in  Congress  having  relevance  to  the 
interests  of  the  Federal  Communications  Commission  Bar  Association,  it 
seems  altogether  unnecessary  to  do  so  with  respect  to  the  first  session  of 
the  84th  Congress,  because  the  bills  of  that  character  introduced  at  that 
session  of  Congress  have  been  identified  and  described  at  pages  145-148 
and  220-221  of  Volume  14  of  the  Federal  Communications  Bar  Journal 
for  1955. 

During  the  year  your  Committee  was  active  in  connection  with  one 
piece  of  legislation  amending  Section  309(c)  of  the  Communications  Act 
of  1934  which  recently  became  law  and  a  proposal  for  the  amendment 
of  Sections  5(c)  and  409(c)  of  the  Act. 

As  you  know,  early  in  the  first  session  of  the  84th  Congress  the  Fed¬ 
eral  Communications  Commission  recommended  to  the  Congress  that 
§309(c)  of  the  Communications  Act  should  be  amended  to  do  three 
things: 

( 1 )  to  make  clear  that  the  Commission  can  dispose  of  a  protest  without 
an  evidentiary  hearing  if,  admitting  the  facts  alleged  in  the  protest,  it  would 
nonetheless  not  revise  the  action  protested  against;  (2)  to  make  clear  that  the 
Commission  can  rewrite  the  issues  prepared  in  a  protest  to  reflect  more  pre¬ 
cisely  the  allegations  of  the  protest,  and  (3)  to  give  to  the  Commission  another 
ground  for  denying  a  st^  pending  the  outcome  of  the  protest,  namely,  if  the 
Commission  shall  find  affirmatively  in  writing  that  the  public  interest  requires 
the  grant  to  remain  in  effect  and  specifies  the  reasons  for  the  finding. 

The  Commission’s  recommendations  were  incorporated  into  two 
identical  bills,  S.  1648,  introduced  in  the  Senate  and  H.R.  5614,  intro¬ 
duced  in  the  House. 
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The  proposed  legislation  was  referred  to  the  Committee  on  Legisla¬ 
tion  which  recommended  to  the  Executive  Committee  that  the  Associa¬ 
tion  raise  no  objection  to  the  legislation  provided  that  the  language  of 
the  bills  was  modified  to  assure  a  protestant  the  right  to  oral  argument 
upon  the  disposition  of  a  protest  without  an  evidentiary  hearing. 

The  Executive  Committee  accepted  the  recommendation  concerning 
the  provision  for  oral  argument  and  voted  to  convey  to  the  appropriate 
committees  of  Congress  its  views  in  this  respect  and  with  respect  to  two 
other  suggested  amendments,  one,  to  clarify  the  language  permitting  the 
Commission  to  rephrase  issues  and  the  other,  to  treat  specially  protests 
in  common  carrier  cases.  The  position  of  our  Association  was  presented 
to  the  House  Committee  on  Interstate  Commerce  by  the  chairman  of 
the  Committee  on  Legislation  and  to  the  Senate  Committee  by  your 
President.  The  House  committee  requested  and  the  Association  supplied 
language  to  carry  out  its  suggestions,  and,  with  the  agreement  of  the 
F.C.C.,  the  recommendations  of  the  Association  concerning  oral  argu¬ 
ment  and  rephrasing  of  issues  were  incorporated  into  the  House  bill  and 
the  Association  withdrew  from  its  position  about  common  carrier  cases. 
H.R.  5614,  amended  in  this  fashion,  passed  the  House  in  the  closing  days 
of  the  first  session  of  the  84th  Congress  and  passed  the  Senate  in  the 
opening  days  of  the  second  session.  It  was  signed  into  law  by  the  Presi¬ 
dent  on  January  20,  1956. 

A  second  informal  proposal  was  passed  along  to  the  Association  by 
the  F.C.C.  s  General  Counsel  for  an  expression  of  views.  By  the  proposal, 
sections  5(c)  and  409(c)  would  be  amended  principally  to  permit  the 
Commission  to  supervise  the  activities  of  examiners  to  a  degree  it  does 
not  now  have  and  permit  the  Commission  to  consult  with  the  General 
Counsel,  examiners,  and  others  under  circumstances  now  contrary  to  law. 

When  the  proposal  was  referred  to  the  Committee  on  Legislation 
for  its  views,  your  Committee  recommended  against  the  proposal,  at 
least,  until  the  present  system  of  supervision  and  consultation  has  been 
given  a  reasonable  chance  to  work. 

There  was  no  other  legislative  action  during  the  year  to  report  in 
connection  with  the  functions  of  this  Association. 

Henby  G.  Fischer,  Chairman 


Report  of  Committee  on  Memorials 

The  Committee  on  Memorials  desires  to  submit  the  following  report. 
During  the  year,  three  members  of  the  Association  died,  namely: 
Lawrence  Witherspoon  Harry— August  7,  1955 
Milton  Diamond— October  19,  1955 
Mearl  G.  Adams— November  6,  1955 

A  brief  biographical  account  of  each  of  the  above  members  is  hereby 
given  in  the  belief  that  same  would  be  of  interest  to  the  members  of  the 
Association. 
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Lawrence  Witherspoon  Harry  was  born  at  Wellston,  Ohio,  on  March 
7,  1903,  and  died  August  7,  1955.  He  spent  his  early  childhood  in  Co¬ 
lumbus,  Ohio,  and  attended  the  College  of  Electrical  Engineering,  Ohio 
State  University,  1920-1923,  and  graduated  cum  laude  from  Cleveland 
Law  School,  Cleveland,  Ohio,  in  1933. 

He  was  admitted  to  the  Ohio  Bar  (1933),  U.  S.  District  Court 
(Northern  Ohio— 1934),  U.  S.  District  Court  for  the  District  of  Columbia 
(1954)  and  U.  S.  Circuit  Court  of  Appeals  for  the  District  of  Columbia 
(1954). 

He  had  a  most  varied  and  interesting  career. 

During  his  business  life  he  held  positions  with  the  Western  Union, 
Western  Electric  Company,  American  Telephone  and  Telegraph  Com¬ 
pany.  He  practiced  law  in  Cleveland  from  1931  to  1937,  in  Fostoria, 
Ohio,  from  1937  to  1948  except  from  1942-45  when  he  was  on  active  duty 
with  the  Navy.  He  was  a  Lieutenant  Commander  when  he  received  an 
honorable  discharge  in  1945. 

He  also  served  as  Municipal  Judge  of  Fostoria. 

From  1948-1949  he  was  West  Coast  representative  of  Gates  Radio 
Company,  general  manager  and  chief  engineer  of  Central  Coast  Broad¬ 
casting  Company,  Santa  Maria,  California,  from  1949-1950,  attomey  for 
Bill  Jack  Scientific  Instrument  Company,  Solana  Beach,  California,  1951- 
1953,  and  from  1953  until  his  death  was  in  the  Executive  Offices  of  the 
President  (ODM). 

In  1934  he  married  Ada  May  Dalton  in  Cleveland,  Ohio.  His  widow 
and  one  son,  Lauren  Dalton  Harry,  age  16,  survive  him. 

Mr.  Harry  died  suddenly  on  August  7,  1955,  and  was  buried  in 
Arlington  National  Cemetery. 

Milton  Diamond  was  bom  in  Romania,  August  12,  1889,  and  was 
brought  to  this  country  as  a  very  young  child  by  his  parents  who  settled 
in  Manhattan.  He  was  naturalized  on  his  father’s  papers.  He  graduated 
from  New  York  Law  School  in  1911  and  practiced  in  New  York,  his 
principal  practice  being  in  the  music  and  entertainment  fields. 

He  was  president  and  general  manager  of  the  Producing  Music  Man¬ 
agers’  Association  which  booked  concerts  for  many  leading  artists.  In 
1930,  three  years  after  talking  films  were  presented  to  the  public,  Warner 
Brothers  bought  an  interest  in  German  film  concerns  holding  talking 
rights  in  most  of  Europe.  Mr.  Diamond,  acting  in  behalf  of  the  Germans, 
first  combined  them  into  a  single  group  called  the  Kuchenmeister-Tobis 
group  and  then  completed  agreements  with  Warner  Brothers.  At  that 
time  he  was  referred  to  as  the  Judge  Landis  of  the  musical  and  entertain¬ 
ment  industry. 

He  then  became  president  of  Tobis  of  America,  which  opened  a 
chain  of  nineteen  movie  theatres  and  produced  its  own  pictures,  most 
of  them  in  foreign  language  for  American  cities. 

He  was  instrumental  in  the  organization  of  Decca  Records,  Inc.,  in 
1934,  was  vice  chairman  of  the  Board,  Secretary  and  General  Gounsel 
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until  1946.  He  was  also  Special  Counsel  to  ASCAP  and  General  Counsel 
for  James  C.  Petrillo’s  American  Federation  of  Musicians. 

He  died  of  a  cerebral  hemorrhage  in  New  York  on  October  19,  1955, 
and  is  survived  by  a  daughter,  a  son,  Sidney  Diamond,  who  is  practicing 
law  in  New  York,  and  three  brothers. 

Mearl  G.  Adams  was  born  in  Vail,  Iowa,  April  5,  1906,  and  died 
November  6,  1955.  He  attended  the  University  of  Iowa  receiving  a  B.A. 
degree  in  1927  and  an  LL.B.  in  1929.  He  was  admitted  to  the  Iowa  Bar 
in  1929  and  to  the  Illinois  Bar  in  1931,  to  the  U.  S.  District  Gourt  for 
the  District  of  Golumbia  and  the  U.  S.  Supreme  Gourt  in  1949. 

Since  1931,  he  was  engaged  in  the  general  practice  of  law  in  Chi¬ 
cago,  Illinois,  and  until  shortly  before  his  death  was  a  member  of  the 
firm  of  Osborne,  Scheib,  Adams,  and  Hogan. 

Mr.  Adams  was  a  member  of  Delta  Theta  Phi  Law  Fraternity  and 
was  also  a  member  of  the  Chicago,  Illinois  State,  American,  and  Federal 
Communications  Bar  Associations.  He  was  a  thirty-second  degree  Mason, 
a  Noble  of  Medinah  Temple,  and  a  member  of  Jesters. 

He  is  survived  by  his  widow,  Mrs.  Alice  Adams. 

Neville  Miller,  Chairman 

Report  of  the  Committee  on  Relations  With  The  Courts 

During  the  course  of  the  past  year,  the  Committee  on  Relations  with 
the  Courts  attended  court  functions,  acted  in  a  liaison  capacity  between 
the  Association  and  the  courts,  handled  matters  with  the  officers  of  the 
courts  which  concerned  the  welfare  of  the  Association,  and  prepared 
reports  for  the  Executive  Committee  of  the  Association  setting  forth  the 
Committee’s  views  with  respect  to  certain  matters  affecting  practice  and 
procedure. 

During  the  spring,  the  Committee  was  in  constant  communication 
with  the  Honorable  Walter  M.  Bastian,  of  the  United  States  Court  of 
Appeals,  and  attended  meetings  at  which  the  program  of  the  meeting  of 
the  Judicial  Conference  of  the  District  of  Columbia  Circuit  was  dis¬ 
cussed  and  established.  The  Chairman  and  members  of  the  Committee 
as  well  as  other  members  of  the  Association  attended  this  meeting  and 
represented  the  Association  at  that  annual  affair.  Prior  to  the  meeting 
on  May  10,  1955,  a  report  was  submitted  to  the  President  of  our  As¬ 
sociation  summarizing  these  meetings  and  setting  forth  the  program 
for  the  Judicial  Conference. 

During  the  summer,  our  Committee  met  and  considered  proposed 
revisions  of  Rule  37  of  the  Court  of  Appeals  which  relates  to  appeals 
from  decisions  and  orders  of  the  Federal  Communications  Commission. 
A  subcommittee  of  the  Committee  on  Relations  with  the  Courts  was  ap¬ 
pointed,  and  a  study  of  the  Rule  followed.  A  report  of  this  study  was 
prepared  on  July  26  and  submitted  to  the  President  of  the  Association 
for  the  consideration  of  the  Executive  Committee. 
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On  April  21,  1955,  the  Comipittee  on  Relations  with  the  Courts 
was  notified  that  it  was  to  give  consideration  to  the  Hoover  Commission 
report  concerning  legal  services  and  procedure.  Other  committees  who 
were  requested  to  study  this  report  were  the  Federal  Communications 
Bar  Association  Committees  on  Cooperation  with  Hearing  Examiners,  on 
Legislation,  the  Non-Broadcast  Subcommittee  of  Practice  and  Procedure 
Committee,  and  the  Broadcast  Subcommittee  of  Practice  and  Procedure 
Committee.  On  October  5,  1955,  a  memorandum  of  the  Committee’s 
study  of  the  Hoover  Commission  report  was  submitted  to  Frank  Fletcher, 
Esq.,  a  member  of  the  Executive  Committee.  On  October  11,  1955,  sup¬ 
plemental  views  of  Roger  Wollenberg,  a  member  of  the  Committee  on 
Relations  with  the  Courts,  was  submitted  since  certain  of  his  views  were 
not  in  complete  accordance  with  the  Committee  report. 

Other  activities  of  the  Committee  consisted  of  handling  minor 
matters  and  conferences  with  the  officers  of  the  Association  and  members 
of  the  Executive  Committee  of  the  Association. 

The  Committee  would  like  to  take  this  opportunity  to  record  its 
appreciation  for  the  untiring  efforts  of  our  President,  Percy  H.  Russell,  Jr., 
who  was  in  constant  touch  with  the  activities  of  this  Committee  and  who 
assisted  in  furthering  the  work  of  the  Committee  throughout  the  entire 
year.  The  undersigned  also  appreciates  the  cooperation  of  the  members 
of  the  Committee  in  assisting  him  in  preparing  reports  and  submitting 
them  to  the  relevant  officers  of  the  Association  on  schedule. 

Norman  E.  Jorgensen,  Chairman 


Report  of  Committee  on  Revision  of  Constitution  and  By-Laws 

The  sole  work  of  the  Committee  on  Revision  of  the  Constitution  and 
By-Laws  consisted  of  two  proposed  revisions  of  the  By-Laws  with  respect 
to  the  Committee  on  Membership. 

These  two  proposed  revisions,  in  accordance  with  the  notice  of  the 
Association’s  Secretary  of  November  24,  1955,  are  to  be  considered  at 
this  meeting  today.  The  proposals  were  attached  to  that  notice,  and  a 
copy  is  attached  to  this  report. 

The  first  revision  proposes  the  insertion  of  “Committee  on  Member¬ 
ship”  in  the  tabulation  of  committees  between  “Committee  on  Publica¬ 
tions”  and  “Committee  on  Legislation”  in  Article  V,  Secton  1  of  the  By- 
Laws.  The  second  revision  is  the  addition  of  a  new  Section  6  to  Article 
V  concerning  the  manner  in  which  the  Committee  on  Membership  shall 
use  its  best  efforts  to  increase  the  membership  of  the  Association. 

The  Committee  on  Revision  of  the  Constitution  and  By-Laws  unani¬ 
mously  recommends  that  these  two  proposed  changes,  which  have  the 
approval  of  the  Executive  Committee  of  the  Association,  be  adopted. 

Bernard  Koteen,  Chairman 
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Report  of  the  Liaison  Committee  of  the  FCBA-AFCCE 

To  serve  the  purposes  of  this  Committee,  the  writer  has  maintained 
communication  with  the  representative  of  the  Association  of  Federal 
Communications  Consulting  Engineers  in  order  to  facilitate  action  on  any 
problems  that  might  arise  requiring  the  cooperation  of  the  two  associa¬ 
tions. 

No  specific  problems  have  been  referred  to  the  Liaison  Committee 
and  no  recommendations  concerning  any  matters  have  been  made.  At 
the  present  time,  there  are  no  matters  which  require  cooperative  action 
between  the  two  associations. 

It  is  recommended  that  the  Liaison  Committee  be  continued  for 
such  cooperation  between  the  two  associations  as  may  arise  in  the  future. 

Maurice  M.  Jansky 


Report  of  the  Committee  on  Revision  of  Commission's  Rules 

The  Committee  on  Revision  of  the  Commission’s  Rules  was  ap¬ 
pointed  by  the  President  of  the  Association  following  an  exchange  of 
letters  with  the  Chairman  of  the  Federal  Communications  Commission. 
On  October  15,  1954,  Chairman  McConnaughey  was  advised  that  the 
FCBA  Executive  Committee  had  adopted  a  resolution  urging  the  Com¬ 
mission  “to  rewrite  its  procedural  rules  to  comply  with  the  McFarland 
Act  and  recent  F.C.C.  policy  decisions.”  Chairman  McConnaughey  re¬ 
plied  on  December  14,  1954  stating: 

“I  am  well  aware  of  the  need  for  revision  of  the  procedural 
rules  of  the  Commission.  In  fact,  considerable  work  has  been  done 
in  this  respect  by  the  General  Counsel’s  oflBce  during  the  last  six 
months.  I  feel  that  office  will  be  able  to  prepare  a  draft  in  which  the 
heads  of  the  bureaus  concerned  concur  by  February  15,  1955.  I 
shall  then  transmit  that  draft  to  you  for  consultation  between  the 
members  of  the  committee  which  you  will  appoint  and  a  committee 
from  the  Commission  which  will  consist  of  our  General  Counsel, 
Mr.  Warren  E.  Baker,  the  Assistant  Chief  of  the  Broadcast  Bureau, 
Mr.  J.  M.  Kittner,  and  the  Chief  of  the  Office  of  Opinions  and  Re¬ 
view,  Mr.  John  L.  FitzGerald.” 

On  January  3,  1955,  the  following  FGBA  Special  Gommittee  was  ap¬ 
pointed: 

Benedict  P.  Gottone,  Chairman  Robert  L.  Heald 

Wayne  E.  Babler*  Daryal  A.  Myse 

Donald  C.  Beelar  E.  Stratford  Smith 

Paul  Dobin  Thomas  H.  Wall 


Mr.  Babler  was  later  replaced  by  Mr.  George  Ashley. 
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On  January  6,  1955,  the  Special  Committee  held  its  first  meeting 
which  was  concerned  largely  with  discussions  of  the  most  advisable  pro¬ 
cedure  to  follow  to  accomplish  the  large  task  that  was  involved.  It  was 
agreed  that  in  view  of  the  fact  that  a  draft  of  the  revision  of  the  Rules, 
prepared  by  the  Commission  staff,  was  known  to  be  completed  or  near 
completion,  that  the  most  feasible  approach  to  the  problem  would  be 
to  obtain  copies  of  that  draft  for  consideration  of  our  Committee  pre¬ 
liminary  to  meeting  with  the  Commission’s  Committee.  Shortly  there¬ 
after  the  FCBA  Committee  met  with  the  Commission  Committee  and  it 
was  agreed  that  the  FCBA  Committee  would  be  provided  copies  of  the 
Commission  staffs  draft  of  revision  as  soon  as  it  was  ready.  On  March 
11,  1955,  the  Commission’s  General  Counsel  transmitted  such  copies  to 
the  FCBA  Committee  Chairman  who  distributed  such  copies  to  the 
Committee  members  for  study  and  comment. 

During  the  spring  and  summer  of  1955,  several  meetings  were  held 
by  the  Committee  for  the  purpose  of  considering  the  staff  draft  and 
making  recommended  suggestions  and  changes.  The  task  was  found 
to  be  a  most  formidable  one  because  no  attempt  had  been  made  in  the 
staff  draft  to  take  into  account  the  different  procedural  problems  existing 
in  the  Broadcast,  Common  Carrier,  and  Safety  and  Special  Services  fields, 
respectively. 

The  Committee  decided  that  the  best  possible  approach  would  be 
to  look  towards  separate  procedural  rules  applicable  to  each  field  and  to 
confine  its  work  at  the  outset  to  a  set  of  revised  Broadcast  procedural 
rules  which  might  later  furnish  a  good  basis  for  developing  rules  for  the 
other  two  fields  either  by  separate  committees  or  by  subcommittees  of 
this  Committee. 

On  October  7,  1955,  the  Committee  Chairman  transmitted  to  the 
FCBA  President  a  Report  ( which  is  made  a  part  of  the  instant  Report ) 
to  which  was  attached  the  Committee’s  recommended  revisions  of  the 
Commission  staff  draft,  to  be  considered  applicable  to  the  Broadcast  field 
only,  and  recommending: 

1.  The  institution  of  projects  for  developing  separate  pro¬ 
cedural  rules  applicable  to  the  non-Broadcast  fields. 

2.  The  necessity  for  immediate  drafting  (in  the  first  instance, 
by  the  Commission  staff),  of  procedural  rules  relating  to 
the  conduct  of  rulemaking  proceedings  with  general  sug¬ 
gestions  as  to  the  areas  to  be  covered. 

The  Committee’s  Report  of  October  7,  1955,  was  presented  by  the 
Committee  Chairman  to  the  FCBA  Executive  Committee  at  a  meeting 
of  the  latter  on  October  13,  1955.  It  was  agreed  that  the  Chairman  of  the 
Special  Committee  should  directly  transmit  the  Report  to  the  Commis¬ 
sion’s  General  Counsel.  This  was  done  by  letter  dated  October  19,  1955 
(a  copy  of  which  is  made  a  part  of  this  Report),  which  sets  forth  the 


Journal  of  the  Federal  Communications  Bar  Association  67 


Executive  Committee’s  decision  with  respect  to  the  handling  of  this 
matter. 

Pursuant  to  the  Special  Committee’s  recommendation  that  separate 
groups  undertake  the  task  of  development  of  separate  procedural  rules 
for  the  non-Broadcast  services,  Jack  Werner  was  appointed  Chairman  of 
a  Subcommittee  for  Common  Carrier  Rules*,  and  Don  Beelar  as  Chair¬ 
man  of  the  Safety  and  Special  Services  Subcommittee. 

The  following  is  the  Report  submitted  by  the  Safety  and  Special 
Services  Subcommittee: 

“The  Safety  and  Special  Services  Subcommittee  of  the  Special  Com¬ 
mittee  on  Revision  of  the  Rules  of  the  Federal  Commimications  Bar  Associa¬ 
tion  was  formed  on  December  21  when  preliminary  steps  towards  the  Sub¬ 
committee’s  organization  were  completed.  Don  Beelar  is  serving  as  Chairman 
of  this  Subcommittee  and  the  other  members  are  Eliot  C.  Lovett,  Edwin  R. 
Schneider,  D^al  A.  Myse,  Seymour  Krieger,  Arthur  Blooston,  and  Jerome  H. 
Heckman.  Vigorous  activity  has  already  been  undertaken — the  Subcommittee 
has  prepared  a  comprehensive  schedule  of  matters  for  consideration  and  has 
already  held  one  very  fruitful  meeting  with  the  Chief  and  Assistant  Chief  of 
the  Safety  and  Special  Services  Bureau.  It  is  anticipated  that  further  meet¬ 
ings  will  lead  to  substantial  revisions  in  the  Bureau’s  present  procedures  and 
procedural  rules.  Such  matters  as  special  procedural  rules  for  the  Safety  and 
Special  Services  Bureau,  revisions  in  notification  procedures,  and  measures  to 
expedite  application  processing  are  all  under  active  study.” 

As  of  the  time  of  the  writing  of  this  Report,  the  Committee  was 
awaiting  word  as  to  possible  further  meetings  and  discussions  with  the 
Commission’s  staff  with  respect  to  the  Report  transmitted  to  the  General 
Counsel  on  October  19,  1955. 

Benedict  P.  Cottone,  Chairman 


October  7,  1955 

The  Committee  has  considered  the  draft  of  proposed  revision  of 
Part  I  of  the  Commission’s  Rules  which  has  been  supplied  by  the  General 
Gounsel  of  the  Gommission  and  attaches  hereto  a  revised  draft  of  this 
proposed  revision  which  reflects  the  comments  and  suggestions  of  the 
Committee. 

It  is  the  Committee’s  opinion  that  the  procedural  rules  should  be 
divided  as  follows: 

Part  1.  Practice  and  Procedure— General 

Subpart  A.  Practice  and  Procedure— Broadcast  Services 
Subpart  B.  Practice  and  Procedure  —  Common  Carrier 
Services 

Subpart  C.  Practice  and  Procedure— Safety  and  Special 
Radio  Services 


•  The  Chairman  of  the  Common  Carrier  Subcommittee  will  submit  a  separate 
report  to  the  annual  meeting  on  January  27,  1956. 
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The  reason  for  this  recommendation  is  obvious.  In  the  past,  many 
of  the  rules  of  practice  have  not  been  found  to  be  applicable  to  the  non¬ 
broadcast  services  and,  therefore,  it  would  appear  that  the  procedural 
rules  pertaining  to  the  non-broadcast  services  should  be  made  the  subject 
of  separate  study.  In  addition,  it  would  be  far  more  convenient  to  outside 
practitioners,  interested  persons  in  the  non-broadcast  fields  who  frequently 
do  not  engage  attorneys,  as  well  as  to  the  staff  members  within  the  ap¬ 
propriate  bureaus  of  the  Commission,  to  be  able  to  consult  separate  pro¬ 
cedural  rules. 

The  attached  revised  draft  has  been  prepared  on  the  theory  that  it 
would  be  applicable  only  to  the  broadcast  services.  If  agreement  can  be 
reached  upon  a  set  of  procedural  rules  for  the  broadcast  services,  this 
would  serve  as  a  good  starting  point  for  a  separate  project  of  preparing 
procedural  rules  applicable  only  to  the  non-broadcast  services.  The  Com¬ 
mittee  has  delegated  to  a  group  of  members  who  have  more  direct  fa¬ 
miliarity  with  the  non-broadcast  services,  the  task  of  considering  pro¬ 
cedural  rules  for  such  services  and  a  furAer  report  will  be  submitted. 

No  effort  has  been  made  in  the  Commission  staff  draft  to  include 
procedural  rules  applicable  to  rulemaking  proceedings.  This  Committee 
believes  that  there  is  a  very  critical  need  for  such  separate  rules.  It 
would,  of  course,  be  a  tremendous  job  to  draft  such  rules.  It  is  the  Com¬ 
mittee’s  belief  that  an  initial  draft  of  such  rules  should  be  prepared  by 
the  Commission  staff  to  be  used  as  a  basis  for  discussion  with  the  Bar 
Association.  However,  we  believe  that  the  general  areas  which  should 
be  covered  by  such  rules  are  set  forth  in  the  attached  outline. 

The  following  additional  observations  are  made  which  go  somewhat 
beyond  matters  considered  by  the  Committee: 

a.  The  Commission’s  rules  are  not  up  to  date  even  for  broadcast 
services.  They  contain  much  dead-wood.  Also,  several  subjects 
are  without  benefit  of  any  rule. 

b.  The  Commission’s  rules  are  inadequate  or  in  substantial  features 
are  non-existent  for  services  of  the  second  and  third  Bureaus  of 
the  Commission. 

c.  To  a  substantial  extent,  the  Commission’s  rules  in  many  instances 
are  a  hodge-podge  of  substance  and  procedure.  This  is  par¬ 
ticularly  true  in  the  Commission’s  third  Bureau.  Such  a  hodge¬ 
podge  is  one  thing  the  Administrative  Procedure  Act  was  in¬ 
tended  to  obsolete. 

d.  Public  notice  and  information  practices  are  inadequate  in  the 
non-broadcast  Bureaus  of  the  Commission.  Practice  and  instruc¬ 
tions  are  insufficient  on  the  rights  of  interested  persons  to  all 
matters  of  official  record.  Rules  are  deficient  for  limiting  matters 
to  be  properly  held  confidential. 

e.  The  letter  and  spirit  of  Section  3  of  the  Administrative  Procedure 
Act  are  not  being  carried  out.  The  Commission’s  rules  are 
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deficient  in  failing  to  publish  many  categories  which  the  Admin¬ 
istrative  Procedure  Act  expressly  contemplates,  i.e.,  (1)  organ¬ 
ization,  (2)  procedure,  (3)  statements  of  policy,  (4)  interpreta¬ 
tions,  and  (5)  substantive  rules. 

The  desirability  of  making  language  changes  in  the  existing  rules 
of  Part  1  is  not  questioned.  Such  limitation  of  the  Committee’s  work 
should  not  carry  the  inference  that  the  Committee  fails  to  acknowledge 
the  presence  of  a  much  larger  and  more  far-reaching  program  which 
should  be  actively  pursued  by  the  F.C.C.  and  the  FCBA.  We  beUeve 
the  FCBA  should  urge  the  Commission  to  designate  and  adequately  in¬ 
struct  a  fulltime  project  officer  for  the  complete  task  required. 

Benedict  P.  Cottone,  Chairman 


General  Outline  for  Procedural  Rules  Relating  to  Rule-making 
Proceedings 

The  Commission’s  rules  on  Practice  and  Procedure  should  contain  a 
subpart  on  the  subject  of  rule-making  which  should  be  applicable  gen¬ 
erally  to  all  services.  The  following  subjects  should  be  included  in  pro¬ 
cedural  rules  on  rule-making: 

1.  The  statutory  right  of  an  interested  person  to  petition  for  the 
issuance  of  amendments  or  repeal  of  rules  should  be  given  recognition. 
Upon  the  filing  of  such  a  petition  it  should  be  docketed  and  public  an¬ 
nouncement  should  be  given. 

a.  Other  interested  persons  should  be  given  thirty  days,  absent 
clear  need  for  earlier  action,  in  which  to  file  appearances  in  the 
proceeding. 

b.  Respondents  in  such  case  should  be  required  to  serve  the  peti¬ 
tioner. 

c.  A  petitioner  should  have  ten  additional  days  in  which  to  reply 
to  responses  of  other  persons. 

d.  Within  90  days  from  the  date  of  filing,  the  Commission  should 
act  upon  the  petition  by  dismissal,  denial,  or  issuance  of  a 
notice  of  proposed  rule-making.  Possibly  in  certain  cases  the 
Commission  should  designate  the  case  for  oral  argument  on  the 
pleadings  either  as  a  means  of  disposing  of  the  case  or  of  formu¬ 
lating  a  formal  notice  of  proposed  rule-making. 

2.  Rule  changes  initiated  by  the  Conunission  should  be  classified 
by  it  as  formal  or  informal.  Those  which  involve  fundamental  changes 
or  formulation  of  new  policy  or  are  deemed  novel  or  probably  contro¬ 
versial  should  be  placed  on  the  formal  docket.  Those  which  do  not  pre¬ 
sent  such  consideration  and  are  deemed  routine  will  be  placed  on  the 
informal  docket. 
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3.  In  formal  rule-making  proceedings,  the  Commission  will  con¬ 
sider  comments,  answers,  and  replies  which  conform  to  the  following  re¬ 
quirements: 

a.  Comments  may  be  filed  on  or  before  the  return  date.  Each  filing 
must  clearly  state  the  facts  upon  which  the  person  relies  to 
establish  its  interest  in  the  proceeding. 

b.  All  comments,  answers,  or  replies  should  be  signed  by  the 
person,  if  an  individual,  otherwise  by  an  oflBcer  of  the  corpora¬ 
tion  or  concern  or  by  the  attorney  of  either. 

c.  The  Commission  should  publish  a  list  of  all  persons  filing  com¬ 
ments. 

d.  Answering  comments  which  are  directed  to  any  original  com¬ 
ments  should  be  accepted  for  filing  in  fifteen  days  after  the  initial 
return  date. 

e.  Answering  comments  should  be  required  to  be  served  upon  the 
person  whose  comments  are  being  answered. 

f.  A  ten-day  period  thereafter  should  be  provided  for  reply  com¬ 
ments.  These  should  be  strictly  limited  to  answers  filed.  Service 
should  also  be  made  on  the  party  being  answered. 

g.  All  pleadings  filed  in  formal  cases  should  be  docketed  as 
promptly  as  possible  and  within  the  second  day  of  filing. 

h.  Service  and  filing  should  be  allowed  by  regular  mail  as  of  the 
date  of  the  postmark  except  that  where  the  place  of  mailing  is 
in  excess  of  300  miles  from  Washington,  D.  C.,  airmail  must  be 
used. 

i.  In  formal  proceedings  the  Commission  will  normally  consider  re¬ 
quests  for  oral  argument  and  the  Commission  may  limit  the 
matters  to  be  considered  in  oral  argument  to  those  specified  in 
the  notice. 

4.  In  any  proceeding  where  the  Commission’s  action  would  con¬ 
stitute  a  substantial  departure  from  the  original  notice,  a  further  notice 
of  proposed  rule-making  will  be  issued  with  opportunity  for  the  par¬ 
ticipating  parties  of  record  to  make  further  comments  conforming  to  the 
above-stated  procedures. 

5.  In  formal  rule-making  proceedings  participation  will  be  limited 
to  persons  complying  with  these  rules.  Informal  comments  or  corre¬ 
spondence  filed  by  other  persons  will  be  placed  in  the  correspondence 
section  of  the  docket  file  and  considered  by  the  Commission  but  without 
rights  incident  to  the  participation. 

6.  In  informal  rule-making  proceedings,  comments  will  be  con¬ 
sidered  by  the  Commission  based  upon  their  merit  and  relevancy  with¬ 
out  regard  to  the  rules  applicable  in  formal  cases.  The  Commission  in 
its  discretion  upon  public  notice  may  change  the  designation  of  an  in- 
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formal  proceeding  to  the  formal  docket  based  upon  a  re-evaluation  of 
the  case  upon  the  considerations  above  stated. 

The  foregoing  requirements  would  apply  to  all  parties,  including 
other  agencies  of  the  Government. 


Report  of  Subcommittee  on  Common  Carriers,  Committee  on 
Revision  of  F.C.C.  Rules 

Your  subcommittee  was  formed  late  in  the  year  1955,  following  the 
recommendation  of  the  Committee  on  Revision  of  F.C.C.  Rules  that  there 
be  established  separate  subcommittees  to  deal  with  the  procedural  rules 
governing  the  Broadcast  services,  the  Common  Carrier  services,  and  the 
Safety  and  Special  Radio  services. 

The  membership  of  the  subcommittee  consists  of: 

Jack  Werner,  Chairman  Daryal  S.  Myse 

George  E.  Ashley  E.  Stratford  Smith 

Howard  R.  Hawkins 

Due  to  the  fact  that  your  subcommittee  was  not  formed  until  late  in 
the  year  1955,  it  was  not  possible  to  hold  more  than  one  meeting  of  the 
subcommittee.  At  that  meeting,  it  was  the  unanimous  opinion  of  those 
present  that  the  procedural  rules  governing  the  Common  Carrier  services 
could  not  be  finalized  until  such  time  as  the  rules  governing  the  Broad¬ 
cast  services  were  in  final  form.  Your  subcommittee  is  of  the  view  that 
to  the  extent  possible  and  feasible,  the  form  and  substance  of  the  rules 
governing  Common  Carrier  serv  ices  should  be  identical  with  those  gov¬ 
erning  the  Broadcast  and  Safety  and  Special  Services  Rules.  In  the  mean¬ 
time,  however,  it  was  recognized  that  work  could  go  forward  on  those 
parts  of  the  Common  Carrier  rules  which  were  unique  to  that  service. 


Recommendation 

We  respectfully  recommend  that  the  work  of  your  subcommittee 
be  continued  by  a  successor  subcommittee;  and  that  such  subcommittee 
meet  at  the  earliest  practical  date  with  members  of  the  Staff  of  the  Com¬ 
mon  Carrier  Bureau  and  the  General  Counsel  of  the  F.C.C.  for  the  pur¬ 
pose  of  making  mutually  satisfactory  arrangements  for  the  revision  of 
those  parts  of  the  present  procedural  rules  which  are  peculiar  to  the 
Common  Carrier  services  and  which  can,  therefore,  be  revised  without 
awaiting  finalization  of  the  Rules  governing  the  Broadcast  services.  Your 
subcommittee  has  in  mind  particularly  the  fact  that  rules  governing  vari¬ 
ous  matters  arising  under  Title  II  of  the  Communications  Act  could  be 
revised  more  or  less  independently  from  the  rules  governing  matters  in¬ 
volving  Common  Carriers  which  arise  under  Title  III  of  the  Act. 

Jack  Webner,  Chairman 


1 

I 
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Report  of  the  FCBA  Representative  to  the  Air  Coordinating  Com¬ 
mittee  Joint  Industry /Government  Tall  Structures  Committee 

The  writer  has  continued  to  represent  the  Federal  Communications 
Bar  Association  on  the  subject  committee  during  the  past  year. 

By  way  of  review,  the  Joint  Industry /Government  Committee  was 
organized  in  1954  by  the  Air  Coordinating  Committee  to  study  the  re¬ 
quirements  for  location  lighting  and  marking  of  obstructions  to  air  navi¬ 
gation.  At  that  time,  the  military  and  some  aviation  groups  were  advo¬ 
cating  a  500-foot  limit  for  all  radio  and  television  towers,  with  lower 
limits  in  areas  close  to  airports  and  on  airways  passing  over  mountains 
and  high  hills.  The  task  of  the  group  representing  the  communications 
industiy  was  to  demonstrate  that  arbitrary  limits  of  tower  heights  would 
not  eliminate  the  possibility  of  collision  with  the  towers,  particularly  in 
bad  weather,  and  would  severely  restrict  radio,  television,  and  other 
communication  services  to  which  the  public  are  entitled.  Studies  made 
by  the  communications  group  showed  practically  all  aircraft  collisions 
with  towers  have  occurred  below  the  500-foot  limit. 

After  numerous  meetings  and  conferences,  it  became  apparent  that 
new  or  revised  criteria  for  towers  were  desirable.  Various  suggestions 
advanced  by  the  aviation  group  were  impractical  or  unacceptable. 
Finally,  a  working  group  was  created  to  study  further  the  basic  problems. 
The  communication  members  of  that  group,  Robert  E.  L.  Kennedy,  repre¬ 
senting  the  Association  of  Federal  Communications  Consulting  Engineers, 
A.  Prose  Walker,  representing  the  National  Association  of  Radio  and 
Television  Broadcasters,  and  John  Evans  of  the  Federal  Communications 
Commission,  have  conferred  frequently  with  the  FCBA  representative 
and  have  kept  him  fully  advised  of  developments.  In  December,  1955, 
the  group  released  a  report  agreeing  in  principle  to  additional  restrictions 
on  towers  in  areas  of  high  air  traffic  density  which  included  the  use  of 
common  structures  and  “antenna  farms.”  The  report,  which  was  accepted 
by  the  Air  Coordinating  Committee,  recommended  that  the  working 
group  be  re-established  to  draft  revised  criteria  for  tower  locations  and 
heights.  The  same  group,  which  was  re-established,  has  considered  since 
two  proposals  by  the  aviation  representatives,  neither  of  which  are  ac¬ 
ceptable  to  the  communications  representatives  because  they  do  not 
embody  the  agreements  in  principle  which  were  reached  in  December, 
1955.  A  further  draft  is  being  prepared.  The  communications  represen¬ 
tatives  have  insisted  that  they  will  not  accept  any  criteria  which  does 
not  embody  the  principles  previously  agreed  upon. 

Another  group,  an  Ad  Hoc  Group  of  the  Air  Ground  Aids  Subcom¬ 
mittee  of  the  Air  Coordinating  Committee,  was  established  to  draft,  re¬ 
vised  specifications  for  the  marking  and  lighting  of  communications 
towers.  The  communications  industry  representatives,  the  same  indi¬ 
viduals  named  above,  objected  to  adoption  of  any  major  revisions  of 
present  specifications  until  actual  tests  on  experimental  installations  have 
proven  the  effectiveness  of  the  new  requirements.  As  a  result,  an  experi- 
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mental  program  involving  the  use  of  a  number  of  existing  towers  and 
flight  tests  and  routine  observations  by  commercial  and  military  pilots 
has  been  recommended  but  not  yet  adopted. 

Other  problems  considered  were  the  marking  and  lighting  of  aban¬ 
doned  communication  towers  and  control  of  television  receiving  antenna 
towers  and  masts  in  the  vicinity  of  airports. 

It  appears  that  extensive  and  far  reaching  legislation  will  be  required 
before  the  Federal  Communications  Commission  can  adopt  any  rules  re- 
cjuiring  the  use  of  common  structures  or  “antenna  farms,”  the  marking 
of  abandoned  towers,  and  control  of  television  receiving  antenna  towers 
or  masts.  The  Commission  has  undertaken  a  study  of  the  problems  with 
the  objective  of  recommending  legislation  to  Congress. 

Continued  representation  of  this  Association  on  the  various  com¬ 
mittees  is  most  desirable  and  is  strongly  recommended. 

Robert  M.  Booth,  Jr. 

Report  of  Special  Committee  on  Hoover  Commission  Report 

Upon  the  release  of  the  Hoover  Commission  Report  dealing  with 
legal  services  and  procedures,  the  President  distributed  copies  to  the 
chairmen  of  the  various  committees  involved  with  a  request  for  comments 
on  such  portions  of  the  report  as  would  appear  to  them  to  fall  within 
the  jurisaiction  of  their  particular  committees.  Subsequently,  the  com¬ 
mittees  were  requested  to  comment  on  specially  selected  and  identified 
recommendations  of  the  Hoover  Report.  In  many  instances  very  detailed 
and  considered  reports  and  comments  were  received  on  the  specific 
recommendations. 

In  view  of  the  length  of  the  report  and  the  scope  of  subject  matter, 
the  Executive  Committee  did  not  have  time  during  1955  to  give  detailed 
consideration  to  what  position,  if  any,  it  should  take  on  the  various 
recommendations  with  which  the  Bar  Association  might  be  concerned. 

Concurrently  with  these  activities,  the  Interstate  Commerce  Bar 
Association  and  various  committees  and  subcommittees  of  the  American 
Bar  Association  have  been  giving  very  detailed  consideration  to  this  re¬ 
port.  The  ICC  practitioners  devoted  a  two-day  symposium  to  its  con¬ 
sideration.  The  American  Bar  Association  committee  report  has  not  yet 
been  released,  but  will  be  very  shortly. 

Legislation  has  been  introduced  to  implement  some  of  the  recom¬ 
mendations  of  the  Hoover  Report,  but  it  is  Ifighly  doubtful  if  final  action 
will  be  taken  on  such  legislation  in  this  session  of  Congress. 

The  Federal  Communications  Commission  has  prepared  its  com¬ 
ments  on  various  recommendations  involved  in  the  report,  wherein  it 
voices  objections  to  some,  endorses  others,  and  points  out  where  several 
of  the  recommendations  of  the  report  have  already  been  instituted  by 
the  Commission  in  its  own  rules,  regulations,  and  procedures. 
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Further  consideration  of  the  Hoover  Report  on  Legal  Services  and 
Procedures  will  be  given  during  the  ensuing  year,  both  by  the  Executive 
Committee  and  by  various  committees  of  the  Bar  Association.  Essentially 
the  report  is  one  which  cannot  be  dealt  with  in  toto,  because  its  recom¬ 
mendations  have  to  be  individually  considered.  Many  of  them  do  not 
concern  our  Association  at  all. 

Respectfully  submitted, 

Frank  U.  Fletcher, 

Executive  Committee  Member,  Liai¬ 
son  for  Coordination  of  Committee 
Recommendations  concerning,  the 
Hoover  Report  on  Legfll  Services  and 
Procedures 


Annual  Report  of  Delegate  to  American  Bar  Association 

Annually,  the  Federal  Communications  Bar  Association  appoints 
to  the  House  of  Delegates  of  the  American  Bar  Association  one  of  its 
members,  who,  in  the  past,  has  customarily  been  the  retiring  President 
of  the  Federal  Communications  Bar  Association.  It  was  my  pleasure  to 
serve  in  this  capacity  this  past  year. 

Perhaps  a  word  about  the  House  of  Delegates  will  be  of  interest  to 
the  members  of  the  Association.  The  House  of  Delegates  is  the  working 
executive  body— very  much  akin  to  our  own  Executive  Committee— of 
the  American  Bar  Association.  Its  composition  is  determined  in  much 
the  same  fashion  as  the  Congress  of  the  United  States,  in  that  the  num¬ 
ber  of  delegates  from  each  state  is,  to  a  large  extent,  proportionate  to 
the  number  of  lawyers  in  that  state.  It,  therefore,  represents  a  fairly 
good  cross-section  of  the  lawyers  and  legal  thinking  of  the  Country.  Two 
three-day  meetings  of  the  House  are  held  each  year,  and  at  those  meet¬ 
ings  as  many  as  eighty  to  one  hundred  diflFerent  legal  problems  confront¬ 
ing  American  lawyers  are  considered.  All  phases  and  branches  of  legal 
practice  are  involved,  so  that  the  meetings  are  of  considerable  interest 
to  the  practicing  country  lawyer  from  Podunk  as  well  as  to  the  admin¬ 
istrative-law  practitioner  from  Washington,  D.  C. 

This  past  year,  the  first  of  the  two  meetings  was  held  in  Chicago  from 
February  21  through  February  23,  and  the  second  meeting  was  held  in 
Philadelphia  from  August  22  to  August  24.  I  can’t  really  say  that  any 
matter  considered  at  either  of  these  meetings  was  of  direct  significance 
to  the  Federal  Communications  Bar  Association.  Of  ancillary  interest  to 
us,  however,  was  the  fact  that  the  House  approved  the  closed-circuit  tele¬ 
vising  of  its  Philadelphia  meeting,  so  that  lawyers  from  all  over  the 
Country  who  were  in  the  ABA  hotel  headquarters  in  Philadelphia  were 
able,  at  first  hand,  to  gain  some  knowledge  of  the  current  national  ques¬ 
tion  regarding  the  televising  of  legislative  and  judicial  proceedings. 
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From  time  to  time  in  the  past,  retiring  FCBA  delegates  to  the  House 
of  Delegates  of  the  American  Bar  Association  have  recommended  that 
the  term  of  the  delegate  be  extended,  with  the  thought  that  in  this  way 
his  usefulness  to  the  FCBA  might  be  enhanced.  I  would  have  made  the 
same  recommendation  this  year  were  it  not  for  the  fact  that  this  pro¬ 
posal  was  this  past  year  thoroughly  considered  by  the  Executive  Com¬ 
mittee  of  the  Association  and,  for  good  and  sufficient  reasons,  rejected. 
I  therefore  have  no  recommendation  to  make  on  this  point  other  than 
to  suggest  to  future  delegates  th^  there  would  appear  to  be  no  good 
reason  for  renewing  this  proposal. 

For  the  next  and  succeeding  delegates  of  the  Federal  Communica¬ 
tions  Bar  Association  to  the  House  of  Delegates  of  the  American  Bar 
Association,  I  have  only  one  recommendation  to  make,  and  I  make  that 
with  a  great  deal  of  sincerity.  A  proposal  arose  within  the  American  Bar 
Association  some  time  ago  that  a  communications  bar  association,  as  a 
part  of  the  American  Bar  Association,  be  established,  with  certain  pre¬ 
requisites  to  membership  and  certain  degrees  of  control  being  exercised 
by  the  American  Bar  Association,  which  I  personally  feel  would  be  a 
very  undesirable  result.  This  proposition  has  advanced  to  a  considerable 
extent,  and  it  very  likely  will  come  before  the  House  of  Delegates  for 
consideration  within  the  next  year  or  two.  When  it  does,  it  is  my  urgent 
recommendation  that  the  delegate  from  the  FCBA  at  that  time  make 
every  effort  to  see  that  the  proposal  is  rejected.  A  failure  to  do  so  would, 
in  all  probability,  mean  two  communications  bar  associations,  with  the 
obvious  disadvantages  that  would  flow  therefrom.  Such  a  proposal  can 
be  killed  in  the  House  of  Delegates  only  by  a  strong  lobbying  effort.  To 
convince  the  approximately  twenty-two  members  of  the  House  of  Dele¬ 
gates  from  the  District  of  Columbia  that  this  proposal  should  be  defeated 
would  be  a  strong  step  in  the  right  direction.  Assuming  this  achieve¬ 
ment,  they,  in  turn,  should  be  asked  to  extend  their  best  efforts  to  con¬ 
vince  their  friends  in  the  House  of  Delegates  from  the  other  states  to 
vote  against  the  proposal.  By  this  recommendation,  I  have  no  intention 
of  attempting  to  tell  a  future  FCBA  delegate  to  the  House  of  Delegates 
how  to  handle  his  job,  but  I  feel  I  would  be  remiss  in  my  own  obligation 
if  I  didn’t  forcibly  call  this  proposal  to  the  attention  of  the  Federal  Com¬ 
munications  Bar  Association  at  this  time. 

To  serve  on  the  House  of  Delegates  of  the  American  Bar  Associa¬ 
tion  is  a  real  honor,  which  isn’t  quickly  forgotten.  To  my  successor,  I 
pass  a  responsibility,  which,  at  the  same  time,  is  a  very  satisfying  experi¬ 
ence. 

Vincent  B.  Welch 

Delegate  to  the  House  of  Delegates 

of  the  American  Bar  Association 
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Bar  Association  Committees  for  1956 

Standing  Committees 

(Figures  in  parentheses  are  years  to  serve;  (A)  denotes  additional 

appointment  for  one  year  only ) 

COOPERATION  WITH  HEARING  EXAMINERS 
Marcus  Cohn,  Chairman  ( I )  • 

Earl  R.  Stanley  ( 1 ) 

Edward  de  Crazia  (2) 

Samuel  Miller  (2) 

Corwin  R.  Lockwood,  Jr.  (3) 

John  P.  Southmayd  (3) 

Harry  M.  Plotkin  (A) 

Frederick  H.  Walton,  Jr.  (A) 

Harrison  T.  Slaughter  ( A ) 

Benito  Caguine  ( A ) 

LEGISLATION 

Neville  Miller,  Chairman  (3) 

Maurice  R.  Barnes  ( I ) 

Charles  F.  Duvall  (1) 

Kelley  Griffith  (2) 

Leo  Resnick  (2) 

Vincent  T.  Wasilewski  (3) 

Robert  F.  Jones  (A) 

Arthur  Scheiner  (A) 

John  Bonaventure  Kenkel  (A) 

Frank  Roberson  (A) 

Ernest  W.  Jennes  (A) 

Edward  P.  Morgan  (A) 

MEMBERSHIP 

Russell  Rowell,  Chairman  (2) 

Phihp  Bergson  ( 1 ) 

Russell  Eagan  (3) 

Harry  J.  Daly  (3) 

John  Midlen  (2) 

Dwight  D.  Doty  ( I ) 

NOMINATIONS 

Fred  W.  Albertson,  Chairman  ( I ) 

Arthur  W.  Scharf eld  ( 1 ) 

Philip  J.  Hennessey  (2) 

Vincent  B.  Welch  (2) 

Percy  H.  Russell,  Jr.  (3) 

Fraidc  Roberson  (3) 
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PRACTICE  AND  PROCEDURE 

Vernon  L.  Wilkinson,  Co-Chairman  (3) 
Daryal  A.  Myse,  Co-Chairman  ( 1 ) 

E.  Stratford  Smith  (1) 

Paul  Dobin  (2) 

Parker  D.  Hancock  (2) 

Stephen  H.  Fletcher  (3) 

Broadcast  Subcommittee 

Vernon  L.  Wilkinson,  Chairman  (3) 
Paul  Dobin  (2) 

Parker  D.  Hancock  (2) 

Frank  U.  Fletcher  (A) 

Benedict  P.  Cottone  ( A ) 

Thomas  N.  Dowd  (A) 

Ernest  W.  Jennes  (A) 

R.  Russell  Eagan  (A) 

John  W.  Steen  (A) 

Frederick  H.  Walton,  Jr.  (A) 

Ben  C.  Fisher  (A) 

Robert  L.  Heald  (A) 

Aloysius  B.  McCabe  (A) 

Harry  M.  Plotkin  (A) 

Non-Broadcast  Subcommittee 
Daryal  A.  Myse,  Chairman  (1) 

E.  Stratford  Smith  (1) 

Stephen  H.  Fletcher  (3) 

Arthur  Blooston  (A) 

Seymour  Krieger  (A) 

Jerome  H.  Heckman  (A) 

George  Ashley  (A) 

Abe  L.  Stein  (A) 

Jack  Werner  (A) 

James  A.  Kennedy  (A) 

Omar  L.  Crook  (A) 

Charles  R.  Cutler  (A) 


PROFESSIONAL  ETHICS  AND  GRIEVANCES 
Eliot  C.  Lovett,  Chairman  (1) 

Carl  1.  Wheat  (1) 

Duke  M.  Patrick  (2) 

Vincent  B.  Welch  (2) 

Percy  H.  Russell,  Jr.  (3) 

Neville  Miller  (3) 
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PUBLICATIONS 

John  W.  Willis,  Chairman  (2) 

Jerome  H.  Heckman  (2) 

John  B.  Kenkel  (1) 

John  A.  Rafter  (1) 

Edward  de  Crazia  (3) 

Sylvia  D.  Kessler  (3) 

Warren  Curtis  Zwicky  (A) 

Walter  R.  Powell  (A) 

Carl  L.  Shipley  (A) 

Bryce  Rea  (A) 

Thomas  J.  Dougherty  (A) 

RELATIONS  WITH  THE  COURTS 
J.  Roger  Wollenberg,  Chairman  (2) 

Leon  Brooks  (1) 

Sylvia  D.  Kessler  (1) 

Arthur  Scheiner  (2) 

Ben  C.  Fisher  (3) 

Thomas  J.  Dougherty  (3) 

Robert  N.  Price  (A) 

Stanley  S.  Neustadt  (A) 

Alan  Y.  Naftalin  (A) 

David  S.  Stevens  (A) 

William  Thomson  (A) 

REVISION  OF  THE  CONSTITUTION  AND  BY-LAWS 
Theodore  Baron,  Chairman  (2) 

Irving  R.  M.  Panzer  (1) 

Ralph  L.  Walker  ( 1 ) 

Joseph  F.  Zias  (2) 

Peter  Shuebruk  (3) 

Glen  A.  Wilkinson  (3) 

Walter  B.  Emery  (A) 

Everett  D.  Johnston  (A) 

Morton  H.  Wilner  (A) 

D.  F.  Prince  (A) 

Annual  Banquet 

Reed  Miller,  Chairman  (1) 

Dwight  E.  Rorer  (1) 

Aloysius  B.  McCabe  (2) 

William  P.  Sims,  Jr.  (2) 

Stephen  Tuhy,  Jr.  (3) 

James  E.  Greeley  (3) 

Leon  Brooks  (A) 
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Annual  Banquet— Continued 
Walter  R.  Powell  (A) 

Corwin  R.  Lockwood,  Jr.  (A) 
Richard  Hildreth  (A) 

Nad  A.  Peterson  (A) 

Annual  Meeting 

Eugene  L.  Burke,  Chairman  (1) 
Seymour  Krieger  (1) 

A.  Harry  Becker  (2) 

Bernard  Koteen  (3) 

Edwin  S.  Nail  (3) 


Annual  Outing 

Harold  E.  Mott,  Chairman  (2) 
William  S.  Green  (1) 

Aloysius  B.  McCabe  (1) 
Alfred  C.  Cordon,  Jr.  (2) 
Robert  G.  Seaks  (3) 

Leonidas  P.  B.  Emerson  (3) 
Richard  Hildreth  (A) 

Philip  M.  Baker  (A) 

John  B.  Jacob  (A) 

Harry  J.  Ockershausen  (A) 
Francis  X.  McDonough  (A) 
Neville  Miller  (A) 


Monthly  Luncheons 

Thomas  H.  Wall,  Ghairman  (3) 
Quayle  B.  Smith  ( 1 ) 

David  S.  Stevens  (1) 

Harry  J.  Daly  (2) 

Russell  Rowell  (2) 

Harry  J.  Ockershausen  (3) 
Parker  D.  Hancock  (A) 

Robert  F.  Jones  (A) 

Leonard  Marks  (A) 

Vincent  A.  Pepper  (A) 

Walter  R.  Powell  (A) 

Robert  N.  Price  (A) 

Joseph  F.  Zias  (A) 

Meredith  M.  Daubin  (A) 

R,  Russell  Eagan  (A) 

Lester  Gohen  (A) 

Harry  G.  Sells  (A) 
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Special  Committees 

CALDWELL  MEMORIAL  AWARD 
Arthur  W.  Scharfeld,  Chairman  ( 1 ) 

Fred  W.  Albertson  (2) 

Vincent  B.  Welch  (3) 

•Percy  H.  Russell,  Jr.  (4) 

George  O.  Sutton  (5) 

MEMORIALS 

Charles  V.  Wayland,  Chairman  ( 1 ) 

Karl  A.  Smith  (1) 

Philip  G.  Loucks  ( 1 ) 

Reed  T.  Rollo  (1) 

William  A.  Porter  (1) 

Arthur  H.  Schroeder  (1) 

Paul  M.  Segal  (1) 

REVISION  OF  GOMMISSION’S  RULES 
Benedict  P.  Gottone,  Chairman  (1) 

Paul  Dobin  (1) 

Robert  L.  Heald  ( 1 ) 

Daryal  A.  Myse  ( 1 ) 

E.  Stratford  Smith  (I) 

Thomas  H.  Wall  (1) 

Jack  Werner  (I) 

George  Ashley  (1) 

Morton  H.  Wilner  (1) 

Jack  P.  Blume  (1) 


LIAISON  WITH  FEDERAL  GOMMUNIGATIONS  GONSULTING 
ENGINEERS 

Maurice  M.  Jansky 


REPRESENTATIVE  ON  THE  TALL  TOWERS  SUBGOMMITTEE  OF 
THE  AIRSPACE  COORDINATING  GOMMITTEE 
Robert  M.  Booth,  Jr. 


I 


